
 
 
 
 
  

 

SUMMONS (IN A CLASS ACTION PURSUANT TO ARTICLE 3:305A OF THE DUTCH CIVIL CODE) 

Today, one April two thousand and twenty-two 

at the request of the foundation established under Dutch law AIRBUS INVESTORS RECOVERY 

STICHTING, with its registered office in The Hague and its principal place of business at Johannes 

Verhulststraat 80 2 in (1071 NJ) Amsterdam, choosing its address for service in this matter at 

Herengracht 286 in (1016 BX) Amsterdam, at the offices of Scott+Scott Attorneys at Law LLP, of which 

law firm attorney J. de Jong has been appointed as counsel and will represent the claimant as such;  

 

HAVE SUMMONED 

the European public limited liability company (Societas Europaea) AIRBUS SE, with its registered office 

in Amsterdam and its principal place of business at Mendelweg 30 in (2333 CS) Leiden, serving my writ 

there and leaving a copy thereof with: 

 

 

In which respect AIRBUS SE has also chosen its address for service in this matter at the offices of 

J.B.R. Regouw, attorney at Clifford Chance LLP, having his place of business at Droogbak 1A in (1013 

GE) Amsterdam , serving my writ there and leaving a copy thereof with: 

 

TO APPEAR ON 

Wednesday 4 May 2022 (Wednesday the fourth day of May, two thousand and twenty-two), at 10 a.m., 

not in person but represented by counsel, at the hearing of the District Court of The Hague, which will 

be held then and there in one of the rooms of the Paleis van Justitie at Prins Clauslaan 60 in (2595 AJ) 

The Hague. 
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NOTIFYING THE DEFENDANT THAT: 

if the defendant fails to appoint a lawyer or fails to pay the court fee specified hereinafter in a timely 

manner, while the prescribed terms and formalities have been observed, the court will grant leave to 

proceed against the defendant in default of appearance and will award the claim described hereinafter, 

unless it appears unlawful or unfounded to them; 

upon appearing before the court, the defendants will be charged a court fee to be paid within four weeks 

after the date of appearance; 

the amount of the court fee is stated in the most recent appendix to the Dutch Court Fees in Civil Cases 

Act, which can be found on the following website: www.kbvg.nl/griffierechtentabel:  

a person of limited means will be charged a court fee for indigent persons pursuant to the law, if at the 

time the court fee is charged the following has been submitted: 

1. a copy of the decision to grant legal aid, as referred to in Article 29 of the Dutch Legal Aid Act 

(Wet op de rechtsbijstand) or, if this is not possible due to circumstances that cannot reasonably 

be attributed to them, a copy of the application for legal aid, as referred to in Article 24(2) of the 

Dutch Legal Aid Act; or 

2. a statement from the Legal Aid Board, within the meaning of Article 7(3)(e) of the Dutch Legal 

Aid Act, showing that their income does not exceed the amounts stated in the order in council 

by virtue of Article 35(2) of that Act; 

NOTIFYING THE DEFENDANT THAT 

the claimant, subject to inadmissibility, must file the summons with the court registry within two days 

after the date of the summons, and simultaneously make an entry of the summons in the central register 

for class actions as referred to in Article 3:305a(7) of the Dutch Civil Code, which can be found at 

www.rechtspraak.nl/Registers/centraal-register-voor-collectieve-vorderingen. The notification will be 

accompanied by a copy of the summons; 

IN ORDER TO 

hear the following claimed and moved on behalf of the claimant: 

  

http://www.rechtspraak.nl/Registers/centraal-register-voor-collectieve-vorderingen
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I CASE SUMMARY  

I.1 Introduction 

1 In these proceedings, Airbus Investors Recovery Stichting (“AIRS” or the “Foundation”) 

represent the interests of aggrieved investors who have acquired listed shares in Airbus SE 

(“Airbus”) on the basis of incorrect, misleading or incomplete information, respectively. Given 

Airbus' unwillingness to discuss an amicable solution with the Foundation, the Foundation was 

forced to institute this collective action. 

I.2 Essence of the matter 

2 On 28 January 2020, Airbus announced that it had agreed on a settlement with the French, 

English and American judicial authorities. The US Department of Justice (“DoJ”), Department 

of State (“DoS”), the French Parquet National Financier (“PNF”) and the British Serious Fraud 

Office (“SFO”) had been investigating global corruption and bribery by Airbus for a number of 

years (Exhibit 1). Airbus announced that it was able to reach settlements with the authorities 

totalling EUR 3.6 billion, subject to court approval. 

3 On 31 January 2020, Airbus announced that the settlements had become final. Airbus 

announced a settlement of EUR 2.083 billion with the PNF, EUR 984 million with the SFO, 

EUR 526 million with the DoJ and EUR 9 million with the DoS (Exhibit 2).  

4 The investigation of the authorities concerned Airbus' conduct in the period between 2008 and 

2015. The investigation has shown that Airbus used "commercial agents" who paid bribes to 

senior officers at potential customers in order to influence those customers to purchase 

aircraft, spacecraft and related services from Airbus. Airbus' corrupt practices took place 

virtually everywhere in the world where Airbus did business, and continued over several years. 

In the SFO press release about the settlement, the British judge who had approved the 

settlement was quoted as follows (Exhibit 3): 

“The number of countries subject to intense criminal investigation by the various 

agencies, and the scale and scope of the wrongdoing disclosed in the Statement of 

Facts demonstrate that bribery was to the extent indicated, endemic in two core 

business areas within Airbus.” 

5 Airbus was aware of the large-scale corruption within its company well before the 

investigations by the English, French and American judicial authorities even began. 

6 Investors who purchased shares in the capital of Airbus on the stock exchange, however, for 

a long time did not know about the existence, the extent, let alone the seriousness, of the 

corruption scandal within Airbus and its consequences for the company. When this information 
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became known, the market was taken by surprise, and the price of the shares in Airbus fell 

sharply. 

7 As will be explained below, Airbus did not adequately inform the investing public about the 

corruption scandal and the global investigation into this scandal – despite the fact that senior 

Airbus officers were or should have been aware of the global bribery and of the chance of 

success and the considerable financial risk of criminal prosecution and punishment in various 

jurisdictions. 

8 By failing to share essential information with the investing public timely and/or in sufficient 

detail – in breach of its statutory duties and duties of care – Airbus has acted unlawfully to the 

detriment of investors; Airbus must pay compensation for the loss incurred as a result. 

I.3 Plan of action 

9 This Summons is structured as follows. First, Chapter 2 introduces the claimant and the 

defendant. Then the facts are set out.  

10 Chapter 3 contains a legal interpretation of the facts. The Foundation will first address the 

applicable law and will then further explain Airbus' unlawful conduct under Dutch law.  

11 Chapter 4 contains substantiation for the jurisdiction of this District Court and Chapter 5 

contains an explanation of the Foundation's admissibility. 

12 Chapters 6 and 7 deal with Airbus' defence and the offer of proof, respectively. Chapter 8 

contains an explanation of the relief sought. 
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II THE FACTS 

II.1 Parties 

Airbus 

13 Airbus is a European public limited liability company incorporated under Dutch law, with its 

registered office in Amsterdam. Airbus is the parent company of an internationally operating 

group of companies engaged in the design and manufacture of aircraft, spacecraft and related 

technology. Airbus has its business address in Leiden, the Netherlands. 

14 In 2000, a merger of French, Spanish and German aerospace and defence companies formed 

the European Aeronautic Defence and Space Company N.V. In 2014, the name was changed 

to Airbus Group N.V., and in 2015 Airbus Group N.V. was converted into a European public 

limited liability company which currently bears the name Airbus SE. An extract from the 

commercial register of the Dutch Chamber of Commerce of Airbus is submitted as Exhibit 4. 

15 Airbus and the American company The Boeing Company are practically a duopoly on the 

global market for aircraft. Airbus designs, manufactures and maintains aircraft, helicopters and 

spacecraft. Airbus also designs and develops aircraft and satellite technology for the defence 

sector. Airbus employs more than 130,000 people, and reported profits of between EUR 1.5 

billion and EUR 5 billion between 2011 and 2019. 

16 The Spanish, French and German governments jointly own around 25% of Airbus' share 

capital – through investment vehicles or otherwise. The (investment vehicles of these) 

governments have concluded a number of agreements relating to their shareholding in Airbus. 

These shareholders' agreements are governed by Dutch law. 

17 The remaining Airbus shares are traded on the stock exchanges in France, Germany and 

Spain. In addition, American Depository Receipts – a kind of depository receipt – for the Airbus 

shares are traded on the US market. 

Injured parties 

18 Investors have been misled by the incomplete, incorrect and misleading information described 

in this Summons. Consequently, investors have acquired listed shares in Airbus (the "Shares") 

on the basis of incomplete, incorrect and misleading information. Parties who have acquired 

or held Shares in the Relevant Period (as defined in Chapter II.2) will be referred to hereinafter 

as the "Injured Parties". The Injured Parties are investors residing or established in and 

outside of the Netherlands.  
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Claimant 

19 Airbus Investors Recovery Stichting is a foundation established under Dutch law. A Trade 

Register extract  of the Foundation is submitted as Exhibit 5 and its articles of association are 

submitted as Exhibit 6. 

20 According to Article 1 of its articles of association, the Foundation promotes the interests of:  

"all persons (including legal entities) who acquired and/or held listed shares in Airbus 

during the period from 1 January 2008 up to and including 31 July 2020, including all 

Participants" 

 Participants are "all parties (including legal entities) who acquired and/or held listed shares in 

Airbus in the period from 1 January 2008 up to and including 31 July 2020 and who join (opt 

in) and support the Foundation". 

21 In order to achieve its goal, the Foundation has initiated the present proceedings. In addition, 

the Foundation works closely with Airbus Investors Recovery Limited ("AIRL"). AIRL is a legal 

entity established under the laws of, and with its registered office in, Guernsey. AIRL has 

acquired claims against Airbus from around 200 Injured Parties by means of assignment. The 

Injured Parties in question assigned their claims for damages related to the unlawful conduct 

of Airbus to AIRL. These assignments are based on a Participation Agreement. On the basis 

of the Participation Agreement, the Injured Party in question also undertakes to support the 

Foundation (Clause 12) – which is why the Foundation is also a party to the Participation 

Agreement. A Participation Agreement will be submitted as Exhibit 7. The Foundation and 

AIRL both use the same litigation funder to finance their activities and the law firm Scott+Scott 

represents both the Foundation and AIRL. 

22 The idea behind the alliance between the Foundation and AIRL is that the cooperation is 

beneficial to the Injured Parties. Both represent the same type of aggrieved investor: 

i. all purchased ordinary shares – bonds and derivatives are thus not part of AIRL's 

action, nor do they fall within the Foundation's objective; 

ii. all purchased these shares on a stock exchange; 

iii. all purchased the shares during the same period, and 

iv. all relied on the same public information while being misled by Airbus. 

23 Initially, the idea was that AIRL would take the lead by initiating legal proceedings on the basis 

of the assigned claims for damages. A court judgment favourable to AIRL would then serve all 

the Injured Parties – for example, if such proceedings were to establish that Airbus had acted 
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unlawfully by not sharing certain information with the investing public. For the time being, the 

Foundation was to be more passive in protecting the interests of the broader group of Injured 

Parties. The Foundation and AIRL have revised this strategy partly because Stichting Investor 

Loss Compensation has initiated WAMCA proceedings against Airbus as well as a large 

number of current and former officers and the current and former accounts of Airbus. 

24 In concrete terms, the cooperation has the following advantages:  

i. The Foundation benefits from being able to fall back on the legal proceedings 

conducted by AIRL and being able to use the experience of the same counsel. After 

all, the questions of law to be answered in order to establish Airbus' liability are the 

same whether they are raised by AIRL or the Foundation. It is more cost-efficient and 

faster if the proceedings are conducted on the basis of a limited group of investors.  

ii. The Foundation and AIRL have agreed to cooperate and to speak with one voice 

through their common counsel. This will lead to more efficient dispute resolution, 

which is in the interest of the Injured Parties and also in the interest of Airbus. Airbus' 

counsel will be able to speak to a single law firm representing all the Injured Parties, 

which will make it easier for everyone involved to ultimately resolve the case. It will 

also help to streamline the costs of the dispute – the fee of a single firm is lower than 

that of two. 

25 In practice, the Foundation and AIRL have already been implementing the cooperation as 

follows since August 2021: 

i. On 6 August 2021, the Foundation and AIRL jointly served a letter on Airbus with a 

view to interrupting the prescription period in favour of the Injured Parties. In this letter, 

the Foundation announced, among other things, that it might initiate legal proceedings 

against Airbus. Additionally, the Foundation invited Airbus to enter into negotiations – 

in accordance with Article 3:305a of the Dutch Civil Code. In a letter of 1 December 

2021, Airbus stated that it denied AIRS' claims. 

ii. On 6 August 2021, AIRL served a summons on Airbus. In those proceedings, AIRL 

first of all seeks a declaratory decision that Airbus acted unlawfully towards the injured 

parties who assigned their claims to AIRL. The proceedings are pending before the 

District Court of Amsterdam.  

In the meantime, Airbus has submitted a motion regarding the determination of the 

law that applies to the claims for damages. The District Court has scheduled a hearing 

in June 2022 to deal with the claims in the motion proceedings and discuss the further 

progress of the proceedings. 
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iii. At present, both the Foundation and AIRL intend to continue their proceedings. The 

Foundation is of the opinion that – regardless of its own proceedings – it would be 

useful for AIRS' proceedings to be conducted first so that an indicative decision can 

be obtained. At the same time, the parties do not exclude the possibility that AIRL will 

opt in at a later stage, which could occur in particular if the Foundation is designated 

as the exclusive representative in this matter. 

 

II.2 Relevant period 

26 The period between 1 January 2008 and 31 July 2020 is considered the "Relevant Period". 

To the extent known at present, this is the period in which the far-reaching and extensive 

corruption scandal – and its settlement with various authorities – took place. During this period, 

investors had no – or insufficient – insight into the nefarious practices within Airbus when 

making their investment decision. 

27 By means of this Summons, the prescription period of claims related to the Relevant Period is 

also interrupted  under applicable law. 

II.3 The corruption scandal – the facts 

Introduction and summary 

28 In any event between 2008 and 2015, Airbus used commercial agents (also referred to as 

"Business Partners", abbreviated to "BP", in the settlement documentation to be discussed 

below) who functioned as a kind of sales intermediary between Airbus and customers. Airbus 

supposedly paid these commercial agents on commission basis when Airbus' aircraft, 

spacecraft and services were sold.  

29 In reality, these commercial agents funnelled money from Airbus on a large scale to senior 

officers at airlines and governments in order to promote the sale of aircraft and satellites. In 

the present case, these commercial agents themselves also benefited from the bribes. The 

corruption took place in Malaysia, Sri Lanka, Taiwan, Indonesia, Ghana, the People's Republic 

of China, Colombia, Nepal, South Korea, the United Arab Emirates, Saudi Arabia and Russia, 

among others. These corrupt practices allowed Airbus to – inter alia – conclude lucrative trade 

agreements in these countries, with private airlines and with public entities under government 

control. Senior Airbus executives knew about the bribery, were themselves involved in it, and 

in some cases initiated the bribery.1 

 
1  Exhibit 12, pp. 33 and 37. 
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30 This has been demonstrated by large-scale investigations carried out by the SFO, the PNF, 

the DoJ and the DoS. The SFO investigation resulted in the deferred prosecution agreement 

between the SFO and Airbus dated 31 January 2020 (Exhibit 8), which includes a statement 

of facts (Exhibit 9). This deferred prosecution agreement was approved by the Crown Court 

at Southwark (in London, England) in a Judgment dated 31 January 2020 (Exhibit 10). The 

PNF investigation resulted in a convention judiciaire d'intérêt publique between the PNF and 

Airbus dated 29 January 2020 (Exhibit 11). The DoJ investigation resulted in a deferred 

prosecution agreement between the DoJ and Airbus dated 30 January 2020, which includes 

a statement of facts (Exhibit 12). The DoS investigation resulted in a consent agreement 

between Airbus and the DoS dated 29 January 2020 (Exhibit 13). For the sake of clarity, these 

documents will be referred to collectively as the "Settlements". 

31 Although the investigations by the aforementioned external judicial authorities into Airbus 

formally started in 2016, (i) it must be assumed in a general sense that Airbus is always aware 

of what is going on within its own ranks, and (ii) Airbus formally identified internally as early as 

2014 that there were problems with payments to/through commercial agents, and that the 

monitoring of payments to third parties was inadequate. An internal investigation was carried 

out in this regard in September 2014. Following the internal investigation, Airbus started a 

reorganisation of its internal compliance structures in October 2014, and payments that 

ultimately went to/through the commercial agents were gradually frozen. 

32 Below, the Foundation considers the main findings of the SFO, the PNF, the DoJ and the DoS. 

Firstly, it sets out which departments and entities within Airbus were involved in the corruption. 

Secondly, it addresses some examples of Airbus' bribery. Lastly, it discusses Airbus' obligation 

not to contest the facts established by the authorities, or have them contested. 

Airbus entities and officers involved in the corruption 

33 During the Relevant Period, Airbus was divided into three main divisions: (i) the commercial 

division, (ii) the aerospace and defence division and (iii) the helicopter division. The system of 

selling through the commercial agents was supervised by two entities under the commercial 

division of Airbus: Strategy and Marketing Organization International ("SMO 

International") and the Company Development and Selection Committee (the "CDSC"). 

34 SMO International was a major business unit of Airbus with 150 employees and an annual 

budget of USD 300 million as from 2008. In practice, SMO International's expenses were 

reimbursed by Airbus' commercial division, within the limits of the aforementioned budget. 

35 Between 2008 and 2015, SMO International was headed by a Chief Strategy and Marketing 

Officer, to whom power had been delegated to that end by Airbus' Chief Executive Officer. 

SMO International's mission was to support – in particular the international – marketing and 
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sales activities of Airbus.2 SMO International (i) had to ensure that commercial agents were 

independent of Airbus' customers; (ii) performed compliance and risk analyses; and (iii) 

entered into agreements with and made payments to third parties for the commercial division 

as well as for the aerospace and defence division.3 

36 Although SMO International was responsible for the commercial agents and for the 

agreements with, and payments to, third parties for Airbus' commercial division, the CDSC 

had to formally approve new sales and marketing projects, new commercial agent 

relationships, and had to finalise commercial agent agreements. Based on Airbus' internal 

rules, every decision to engage a commercial agent had to be preceded by an audit by SMO 

International, the results of which had to be presented to the CDSC. Additionally, the CDSC 

had to monitor compliance with internal Airbus policy rules.  

37 The composition of the CDSC varied from time to time. The CDSC included at least the 

following senior Airbus officers at any given time: the Chief Financial Officer, the Chief Strategy 

and Marketing Officer and the Chief Compliance Officer. It has been demonstrated that some 

– unnamed – members of the CDSC were aware of, and were themselves involved in, Airbus' 

corrupt business practices. 

38 Information provided to CDSC was often found to be incorrect, incomplete or misleading, 

especially with regard to the procedure used to identify the commercial agent, the amount of 

money promised to the commercial agent, and the underlying economic justification for the 

intended market development project. 

39 In addition to the aforementioned entities within Airbus, seven senior Airbus executives 

("executives with senior responsibility") have been identified as having been aware of, or 

involved in, the bribery. 

40 In summary, the Airbus business units SMO International and the CDSC were responsible for 

developing international marketing and sales activities of Airbus. These activities were mainly 

carried out through commercial agents who, in the present case, took or passed on bribes 

from/for Airbus. At least seven senior Airbus executives were aware of, or involved in, the 

corruption. 

The conduct of Airbus as established by the authorities 

41 The English court's Judgment approving the deferred prosecution agreement between the 

SFO and Airbus identified five instances ("counts") in which Airbus acted contrary to the 

English Bribery Act 2010: 

 
2  Exhibit 9, pp. 6-7. 
3  Exhibit 12, pp. 34-36. 
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(a) In Malaysia, Airbus failed to prevent substantial bribes from being made between 2011 

and 2015 to individuals involved in the purchase of aircraft by AirAsia and AirAsia X. 

These airlines were major customers of Airbus: between October 2005 and November 

2014, AirAsia and AirAsia X purchased 405 aircraft from Airbus, 180 of which were the 

result of bribes. The bribery took place when Airbus paid USD 50 million to employees 

and executives of the aforementioned airlines as sponsorship for a sports club that was 

owned by two executives of AirAsia and AirAsia X. Airbus had offered another payment 

of USD 55 million, but this payment did not materialise because payments to/by SMO 

International were frozen in 2014-2015.4 

(b) In Sri Lanka, Airbus was involved in bribery between 2011 and 2015 in order to get 

orders from Sri Lankan Airlines, 99.1% of which was owned by the Sri Lankan 

government at the time. In 2013, Airbus approached the wife of a senior officer at Sri 

Lankan Airlines. This officer was involved in the airline's procurement of aircraft. Airbus 

offered this officer's company up to USD 16.84 million to induce Sri Lankan Airlines to 

purchase and lease Airbus aircraft. The company of the officer concerned had been 

approved as a commercial agent by Airbus employees.5 

(c) In Taiwan, Airbus paid bribes through commercial agents to an executive and an 

employee of TransAsia Airways between 2010 and 2013. Airbus paid a total of over 

USD 14 million to the individuals involved through complex and hidden schemes; during 

this period TransAsia Airways purchased twenty aircraft from Airbus.6 

(d) In Indonesia, between 2011 and 2014, Airbus used its commercial agents to pay more 

than USD 3.3 million to or for the benefit of employees of Garuda and Citilink – airlines 

that were largely government-owned during this period. Through the commercial 

agents, payments were made – inter alia – to a civil-law notary to finance the purchase 

of property in Jakarta by a relative of a Garuda officer. Additionally, payments were 

made to a company based in the British Virgin Islands that belonged to an officer of 

Garuda and his wife. Because this officer's bank found the payments suspicious, part 

of it was repaid to the commercial agent. The bribed employees and officers held key 

positions for Airbus' trade with the airlines: Garuda and Citilink purchased 55 aircraft 

from Airbus during this period.7 

(e) In Ghana, Airbus paid bribes to/through the family of a senior elected government official 

between 2009 and 2015. The government official played a key position in the decision-

making process with regard to the Ghanaian government's purchase of military aircraft 

 
4  Exhibit 10, pp. 11-12. 
5  Exhibit 10, p. 12. 
6  Exhibit 10, pp. 12-13. 
7  Exhibit 10, p.13. 
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from Airbus. During two sales campaigns (between 2009-2011 and 2013-2015), a 

company in which the government official's relative was a shareholder provided services 

as a commercial agent, which were paid for by Airbus. When the company formally 

applied for admittance as a commercial agent in 2011, the connection between the 

shareholder and the government official was noticed. Airbus employees concealed the 

involvement of this company by pretending that the work of the commercial agent 

between 2009-2011 had been carried out by a different commercial agent.8  

42 The British court found the extent of the corrupt behaviour, within all levels of Airbus' workforce, 

to be very serious:9 

 

43 The convention judiciaire d'intérêt public concluded between Airbus and PNF shows that 

Airbus is guilty of the following corrupt behaviour, in which regard this document includes only 

a sample of the behaviour of which Airbus is accused. According to the PNF, the following 

behaviour is contrary to French criminal law: 

(a) In connection with the sale of dozens of aircraft to Air Arabia between 2007 and 2008 – 

the first time that Airbus sold aircraft to this airline – the relevant Air Arabian executive 

was promised a payment of USD 10 million.10 

(b) In the People's Republic of China, Airbus is guilty of bribing Chinese government 

officials, among others. Between 2012 and 2017, Airbus paid USD 24.2 million to a fund 

officially dedicated to promoting cooperation in the Chinese aviation industry. Through 

payments into this fund, Airbus has covered – among other things – the costs of all 

kinds of pleasure trips for Chinese government officials. With the bribes, Airbus 

facilitated the conclusion of certain agreements that were necessary in order to 

conclude aircraft purchase agreements between Airbus and Chinese state-owned 

airlines.11 

 
8  Exhibit 10, pp. 14-15. 
9  Exhibit 10, p. 17. 
10  Exhibit 11, p. 9. 
11  Exhibit 11, pp. 10-12. 
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(c) Airbus also paid bribes to a former senior executive in connection with sales to the 

Korean airline Air Korea. Airbus paid millions that were intended for this executive, 

including by means of transactions through a Libyan bank account in September 2010.12 

(d) Airbus also paid bribes in the run-up to the sale and delivery of two aircraft to Nepal 

Airlines between 2013 and 2015. Those payments were made to a third party under the 

guise of "advice on the Indian subcontinent", when in reality they were related to bribery 

in the context of the sales campaign to Nepal Airlines.13  

(e) Also in connection with the sale to the Taiwanese airline China Airlines, Airbus made 

very large payments for "consultancy services", although it has not been proven that 

those services were actually provided. The beneficiary of the payments had contacts 

within China Airlines through which he could obtain confidential information about 

ongoing negotiations. Airbus has spun a particularly complex web of legal and financial 

fabrications to keep the payments secret: some of the bribes went through an 

investment in an African mining project in 2012, in which the beneficiary of the payments 

had a financial interest.14  

(f) It was not only in the sale of aircraft that Airbus engaged in corruption. In connection 

with the sale of satellites by what is now the aerospace and defence division of Airbus 

to the Russian state company Russian Satellites Communication Company, Airbus also 

paid more than EUR 8.5 million to an intermediary on the basis of an antedated 

consultancy service agreement. An executive of SMO International stated that these 

payments, which were intended for ultimate beneficiaries within the ranks of the Russian 

Satellites Communication Company, were routed through the intermediary so that any 

trace of Airbus as the source of the payment(s) was erased.15 

(g) The same intermediary mentioned in (f) was engaged by an executive of SMO 

International to provide "consultancy services" – which in reality consisted of passing 

on bribes – in the sale of a satellite to Arabsat, an intergovernmental organisation of the 

members of the Arab League that is engaged in civil telecommunication services.16 

(h) In Colombia, bribes were paid to officers of the national airline Avianca, again by means 

of payments from Airbus to local "advisers" who passed on the payments to an 

executive of Avianca's holding company. That executive was a key figure in the 

negotiations between Avianca and Airbus on the purchase of new aircraft. An e-mail 

from an Airbus employee from November 2013 shows that the beneficiary of these 

 
12  Exhibit 11, p. 13 
13  Exhibit 11, pp. 14-15. 
14  Exhibit 11, pp. 15-16. 
15  Exhibit 11, p. 17. 
16  Exhibit 11, pp. 17-18. 
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payments had to be given "AAA treatment" in view of the negotiations between Airbus 

and Avianca. On 25 November 2014, an Airbus officer sent an e-mail to two employees 

of SMO International with the following content (the figures are in millions):17 

“Ce qu’a dit [executive of Airbus' commercial division, addition by counsel], c’est que, 

pour le passé, au lieu de 20 on fait 15, dont 5 à [the aforementioned executive of 

Avianca's holding company, addition by counsel]. Et, pour le nouveau contrat, 4 pour 

[the aforementioned executive of Avianca's holding company, addition by counsel] et 

2 pour l'autre"  

On 27 November 2014 the executive of Avianca's holding company proposed ordering 

100 aircraft from Airbus, with an option to purchase more aircraft. 

44 In imposing the fine, the PNF considered the following aggravating circumstances: 

 

45 The statement of facts attached to the deferred prosecution agreement between Airbus and 

the DoJ reveals the following "bribery schemes" by Airbus: 

(a) In the People's Republic of China, Airbus paid bribes to Chinese government officials 

through a commercial agent between 2013 and 2015. Its object was to promote aircraft 

purchases by Chinese state-owned airlines. Airbus paid more than EUR 10 million into 

an account in Hong Kong held by another commercial agent, who in turn passed on the 

payments to the commercial agent who paid the bribes in the People's Republic of 

China. Airbus also paid for pleasure trips taken by Chinese government officials and 

their families to the United States. Senior Airbus executives were present during those 

trips, where they discussed business matters with the Chinese government officials.18 

(b) In Ghana, Airbus paid more than EUR 3.5 million between 2009 and 2016 to promote 

the sale of military transport aircraft, but had insufficiently/incorrectly accounted for this 

under the US Arms Export Control Act.19 

 
17  Exhibit 11, p. 18. 
18  Exhibit 12, pp. 39-40. 
19  Exhibit 12, p. 67. 
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(c) In Indonesia, Airbus sold military transport aircraft between 2010 and 2015, and in this 

regard made payments in excess of EUR 16 million which it had insufficiently/incorrectly 

accounted for under the US Arms Export Control Act.20 

(d) In Vietnam, Airbus sold military transport aircraft between 2009 and 2014, for which 

Airbus also paid more than EUR 6.5 million which it had insufficiently/incompletely 

accounted for under the US Arms Export Control Act.21 

(e) Airbus is guilty of similar offences in Austria, Thailand, Lebanon, Kuwait and the United 

Arab Emirates.22 

46 In the deferred prosecution agreement between Airbus and the DoJ, the following is taken into 

account in determining the sanction: 

 

47 In summary, during at least the Relevant Period, Airbus engaged in corruption and bribery of 

senior officers in private and public institutions almost everywhere in the world where it sold 

military and non-military aircraft, spacecraft and related services. The corruption was 

consistent, large-scale and structural, and Airbus executives were aware of it and in some 

cases even instigated it. 

The facts are clear 

48 The Foundation states first and foremost that, according to the deferred prosecution 

agreement concluded between Airbus and the SFO, Airbus is prohibited from contradicting 

the facts contained in the statement of facts:23 

 

 
20  Exhibit 12, pp. 70-71. 
21  Exhibit 12, pp. 72-73. 
22  Exhibit 12, pp. 74-81. 
23  Exhibit 8, p.7. 
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49 By entering into the convention judiciaire d'intérêt public with the PNF, Airbus also accepted 

the facts established therein:24 

 

50 In addition, Airbus has declared in respect of the DoJ that it will not dispute the correctness of 

the statement of facts prepared by the DoJ, or have such disputed:25 

 

51 In summary, all the findings of the SFO, PNF and DoJ must be deemed established, and 

Airbus has undertaken in respect of these authorities that it will not dispute the facts contained 

in the statements of facts or the convention judiciaire d'intérêt publique, or arrange to have 

those facts disputed. 

II.4 Airbus was aware of the corruption, actively cooperated in the investigations, and knew 

what punishment it could face, but gave the Injured Parties incomplete, incorrect and 

misleading information 

Introduction and summary 

52 In the foregoing, the Foundation addressed the way in which Airbus – with the knowledge and 

in some cases at the instigation of its executives – concluded contracts with public and private 

purchasers of its products and services on a global scale through bribery and corruption. This 

information ultimately became public, as various judicial authorities began extensive 

investigations in August 2016. The facts that became known from these investigations were 

published in the fact sheets to the Settlements at the end of January 2020. 

53 However, Airbus itself was aware of the many compliance problems within its company well 

before the Settlements were made public, before the criminal offences revealed by the 

 
24  Exhibit 11, p. 22. 
25  Exhibit 12, p. 24. 
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investigations of the judicial authorities were made public, and even before the investigations 

by the judicial authorities began. It must in any event be assumed that Airbus is aware of what 

is going on within its company, but more specifically it also had this knowledge on the basis of 

specific internal investigations. However, it has shared almost nothing about this with the 

investing public. Moreover, Airbus also cooperated with the investigating authorities from the 

start of the investigation, but has – again – kept investors in the dark. Even when Airbus was 

or should have been aware of the potentially very serious financial and other consequences 

of the punishment for the value of the company, it shared virtually no relevant information with 

the investing public. 

54 Below, the Foundation first discusses relevant events within Airbus before, during and after 

the initiation of the investigation by the SFO and the PNF, which demonstrates that it had long 

been aware of the structural compliance problems. Second, it explains that Airbus cooperated 

with the investigations, and to what extent, and that it was continuously assisted by leading 

legal and financial advisers. Third, the Foundation explains that Airbus knew, or at least should 

have known, at an early stage what – potentially very severe – punishment could be imposed, 

and in any event knew how far-reaching the fines actually imposed and the enforced 

withdrawals of profits would be for its financial management. Lastly, the Foundation addresses 

the press releases and financial statements published by Airbus in the Relevant Period, which 

show that Airbus left the investing public virtually in the dark about – the consequences of – 

the corruption scandal, the investigations, and the sanctions imposed. 

Events within Airbus before, during and after the start of the corruption investigation by the 

SFO and PNF 

55 Airbus must be deemed to have always known, but it in any event knew for almost two years 

before the start of the SFO and PNF's investigation, that there were serious problems with the 

payments to/through the commercial agents and that it was seriously failing to observe the 

compliance policies. The same was found by the English court that approved the deferred 

prosecution agreement between Airbus and the SFO on 31 January 2020. The court rightly 

held that if there had been no serious concerns with regard to compliance, Airbus would not 

have taken far-reaching steps, such as stopping payments to commercial agents and revising 

its compliance policy, before the start of the SFO investigation. The English court called the 

concerns within Airbus on this matter "serious" and "obvious":26 

 
26  Exhibit 10, p. 18. 
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56 Thus, Airbus took drastic measures as from October 2014 following its observations that there 

were compliance problems within the group; this while it was not until August 2016 that it was 

announced that the SFO was to conduct an investigation into corruption at Airbus. Below, the 

Foundation summarises the timeline of relevant events before, during and after the start of the 

SFO's investigation into Airbus. 

57 In 2012, Airbus engaged an external company to examine its compliance policy; Airbus 

received a certificate from this external company for the compliance of its anti-corruption 

policy. 

58 At the end of 2013, the CDSC requested information from SMO International on all financial 

obligations to third parties foreseen by SMO International. 

59 In February 2014, a summit designated in the Settlements as a "Top Management CDSC 

Meeting"27 (hereinafter referred to as the "CDSC Summit") was scheduled, with the aim of 

obtaining transparency about commitments made by SMO International that were not 

previously known to the CDSC. The CDSC Summit requested SMO International to 

immediately make changes to its policy with regard to the deployment and use of third parties. 

Stricter compliance reviews were implemented, among other things. 

60 A CDSC Summit was held in June 2014 to consider the main outstanding financial obligations 

across the entire Airbus group.  

61 In September 2014, Airbus initiated a review of all third-party relationships. Airbus also 

commissioned a far-reaching internal Corporate Audit & Forensic investigation into the work 

of the CDSC. The internal investigation revealed the following: (i) serious breaches of the 

compliance policy; (ii) that most of the international market development projects were 

 
27  Exhibit 9, p. 8. 
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performing poorly and (iii) that it was unclear whether the commercial agents used were at all 

useful in setting up viable business units. 

62 In October 2014, as a result of the increased control with regard to the use of commercial 

agents, Airbus froze all payments by SMO International to commercial agents. This also 

included all payment obligations in connection with Airbus' commercial division. 

63 On 24 April 2015, the United Kingdom's export credit and insurance agency ("UKEF") wrote 

to Airbus. The subject of that letter was anti-corruption due diligence by UKEF into Airbus' 

commercial agents. The letter also mentioned the inadequate information provided by Airbus 

on a commercial agent deployed in Sri Lanka. It turned out that Airbus employees had 

deliberately concealed from the UKEF that the commercial agent deployed was the wife of a 

senior officer of Sri Lankan Airlines (see no. 36(b) above). UKEF explicitly informed Airbus 

that it was obliged to report any suspicious activity to the SFO. 

64 In May 2015, Airbus froze all payment obligations in connection with the aerospace and 

defence division and the helicopter division. At the same time, a committee was set up to 

check all outstanding financial obligations and to approve or reject them.28 This committee 

included members of the former CDSC – some of whom knew of, or were involved in, Airbus' 

corruption. 

65 In July 2015, Airbus' newly appointed general counsel became aware of shortcomings in the 

compliance with requirements under Article 130 of the US Arms Export Control Act. In 

summary, these regulations require Airbus, when applying for an export licence with regard to 

certain defence technology, to provide information on whether any payments or political 

contributions have been made in connection with the sale or supply of the defence technology 

or service. 

66 At the end of 2015, Airbus reviewed the correctness and completeness of all statements 

regarding the use of commercial agents in connection with applications for export credit 

financing. 

67 In January 2016, Airbus reported problems with export credit statements to UKEF, in line with 

Airbus' obligation to report inaccuracies to UKEF. 

68 On 1 March 2016, SMO International was shut down. 

69 In March 2016, Airbus made a more extensive report to UKEF, which could be shared with 

other relevant authorities in the United Kingdom. This report served to rectify inaccurate 

 
28  Exhibit 9, pp. 8-9.  
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information that Airbus previously provided to UKEF, and also contained red flags signalling 

corruption. Airbus was aware that UKEF had an obligation to report suspicions of corruption. 

70 On 1 April 2016, Airbus reported to the SFO, but only after UKEF had made it known that it 

considered this appropriate, and after UKEF had insisted that Airbus also report to the 

designated authority. 

71 On 6 April 2016, a meeting took place between legal advisers from Airbus and the SFO. 

72 On 15 July 2016, the SFO opened an official criminal investigation into Airbus. On 5 August 

2016, the SFO informed Airbus of this. On 7 August 2016, Airbus announced the criminal 

investigation of the SFO in a press release (Exhibit 14). On 8 August 2016, the SFO 

announced on its website that it had started a criminal investigation into Airbus (Exhibit 15). 

73 On 31 January 2017, the SFO and the PNF formed a Joint Investigation Team in order to fully 

investigate the fraud, corruption and bribery by Airbus. The French authorities handled the 

influx of Airbus documentation to the SFO and monitored compliance with French law, since 

Airbus also holds offices in Toulouse and under the applicable French law is not allowed to 

share certain documents with – inter alia – the SFO.29 Similarly, French judicial authorities may 

refuse requests for legal assistance relating to documents or information considered to be in 

the French national interest.30 

74 As explained in no. 1 above, it became publicly known on 28 January 2020 that the 

Settlements were imminent. 

75 In summary, it must be assumed that Airbus was always aware of misconduct within its 

organisation; in any event, Airbus was aware of the far-reaching compliance problems and 

problematic payments to/through the commercial agents within its group for almost two years 

before the SFO announced the investigation in 2016, and thus also more than two years before 

the start of this investigation was communicated to the investing public. 

Airbus generously cooperated with the authorities' investigations 

76 The Joint Investigation Team of the PNF and the SFO investigated all ~1,750 Airbus entities. 

In total, Airbus' use of 110 commercial agents in thirteen countries was scrutinised. During the 

investigation, the SFO and the PNF reviewed more than 30 million documents, including 

organisation charts, e-mails, agreements, invoices, payments and accounting records. 

 
29  Act no. 68-678 of 26 July 1968. 
30 Exhibit 9, no. 36; Exhibit 10, nos. 68-74. 
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77 The Settlements show that Airbus cooperated generously with the investigations and has 

made honest statements about the compliance problems and corruption within its company, 

as well as about individuals involved: 

(a) for example, the English court held as follows in the Judgment approving the deferred 

prosecution agreement between Airbus and the SFO: 

 

(b) the deferred prosecution agreement of the DoJ reads as follows: 

  

(c) while the convention judiciaire d'intérêt publique shows the following: 

 

(d) and the consent agreement of the DoS shows the following: 

 

78 Airbus was assisted in each jurisdiction by leading law firms which cooperated internationally. 

In France, Airbus was assisted by – inter alia – Clifford Chance LLP, in the United Kingdom 

by – inter alia – Dechert LLP and in the United States by – inter alia – Paul Hastings LLP. The 

English law firm Dechert LLP has been assisting Airbus in the United Kingdom since its first 

report to the SFO in April 2016 (Exhibit 16). 

79 In addition, Airbus sought advice from professional service providers Deloitte and Forensic 

Risk Alliance during and in connection with the investigation. That advice included, among 

other things, a calculation of the profit unlawfully obtained by Airbus so that it could be handed 
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over to the authorities. Additionally, the financial impact and realistic economic scenarios 

resulting from possible sanctions imposed on Airbus were mapped out. Those analyses 

considered the consequences for Airbus' continuity, but also the economic consequences for 

the various countries in which Airbus was/is active.  

80 In summary, Airbus, with the help of leading international law firms, fully cooperated with the 

authorities in their investigations from the very beginning. As will be shown below (nos. 83 et 

seq.), this generous cooperation contrasts sharply with the insufficient information Airbus 

shared with the investing public about the compliance problems within the company, about 

investigations by the judicial authorities into these problems, and about the far-reaching 

consequences for its financial position. 

At an early stage Airbus already knew, or at least should have known, what sanctions could 

be expected 

81 In view of (i) the steps Airbus had already taken to stop payments to/through commercial 

agents before the authorities' investigations were announced, (ii) its generous cooperation with 

the investigations and the apparently extensive statements it was able to make to the 

investigating authorities about the compliance problems within its company, and (iii) the fact 

that Airbus was assisted by teams of leading international lawyers from the start of the 

investigations, it was aware, or at least it should have been aware, of the nature and extent of 

its misconduct at an early stage, and consequently of the seriousness of the possible 

subsequent sanctions. Naturally, Airbus was fully aware of the extent of the sanctions and 

surrender of profits actually imposed and the far-reaching financial and other consequences 

for its business; it even negotiated the level of sanctions in some cases. 

82 However, Airbus did not – sufficiently – share all this crucial information with the investing 

public. It was not until 31 January 2020, when the Settlements were made public, that the 

investing public became aware of (i) the financial risks that Airbus would have faced if the 

settlements had not been reached and (ii) the extremely high fines and surrender of profits 

imposed on Airbus, and the consequences for its financial position and business operations. 

83 The court-approved deferred prosecution agreement between Airbus and the SFO taught the 

investing public the following on 31 January 2020: 

(a) If Airbus were to be convicted of corruption offences of a certain level, it could be 

excluded from public procurement in the United Kingdom and in EU Member States. 

Airbus would be subject to mandatory exclusion from public procurement in the 

Netherlands, Turkey, India, the United Arab Emirates and other countries. If Airbus were 

to be excluded from public procurement in the United Kingdom, this would probably 

have a knock-on effect, leading to exclusion in other countries; 
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(b) The effects of exclusion would last for fifteen years. In the worst case scenario, the lost 

turnover due to exclusion would amount to more than EUR 200 billion. This would 

reduce the value of Airbus' production in the United States, the United Kingdom, France, 

Germany and Spain by EUR 200 billion; 

(c) The effect of the exclusion and the lost turnover resulting therefrom would pose a risk 

to Airbus' financial stability, and thus to its finances and to the internal health of the 

company, due to the loss of crucial sources of turnover in what is essentially a 

duopolistic market, divided between Airbus and The Boeing Company; 

(d) Losing turnover due to exclusion would have a negative impact on Airbus employees, 

the value of its shares, on pensions, and on the employees of the many companies that 

are part of Airbus' supply chain; 

(e) Exclusion of Airbus from public procurement would result in a GNP loss of EUR 100 

billion in the United Kingdom, the United States, Germany, France and Spain; 

(f) Airbus had to surrender EUR 585,939,740 in profits to the SFO, calculated on the basis 

of profits from sales/supplies up to 31 March 2020;  

(g) Airbus also had to pay a fine of EUR 398,034,571 and EUR 6,989,401 as compensation 

for the costs of the investigation. The amount of the fine is moderate, partly because 

Airbus negotiated it with the SFO, and could have been close to EUR 800 million; 

(h) The total amounts that Airbus had to pay to all the authorities (EUR 3.6 billion) is 

"significantly in excess of"31 Airbus' annual free cash flow (EUR 2.912 billion). Airbus' 

counsel confirmed that the amount of the fine, in addition to the surrender of profits, 

would have a "real economic impact"32 on Airbus' business operations. 

84 On 31 January 2020, the convention judiciaire d'intérêt publique revealed to the investing 

public for the first time that: 

(a) The maximum fine that could have been imposed on Airbus was 30% of the annual 

turnover calculated on the average of three years' turnover. In the case of Airbus, this 

could have resulted in a maximum fine of EUR 18.931 billion; 

(b) The unlawful profit that Airbus had to surrender on the basis of the identified offences 

amounted to EUR 1,053,377,113; 

 
31 Exhibit 10, no. 113. 
32 Exhibit 10, no. 113. 
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(c) The following aggravating circumstances were taken into account in calculating the fine 

that was to be added to this: 

(i) The frequency, extent and considerable duration of the offences; 

(ii) The fact that government officials had been bribed; 

(iii) The fact that Airbus had used resources to conceal the offences; 

(d) The multiplying factor for determining the fine in relation to the profits unlawfully 

obtained was set at 275% (i.e. almost EUR 3 billion on top of the surrender of profits), 

but a reduction factor of 50% was applied due to the following circumstances: 

(i) Airbus' exemplary cooperation; 

(ii) Airbus' extensive internal investigations parallel to those of the authorities; 

(iii) The fact that Airbus had taken measures to avoid repetition; 

(e) A reduction of EUR 265,953,892 was applied because of the fine that Airbus had to pay 

to the DoJ; 

(f) The PNF therefore imposed a fine of EUR 1,029,760,342 on Airbus, in addition to the 

surrender of unlawfully obtained profits shown in (b) above, so that Airbus had to 

surrender a total of EUR 2,083,137,455 to the PNF. 

85 On 31 January 2020, the investing public could see for the first time from the deferred 

prosecution agreement between Airbus and the DoJ that: 

(a) Based on the sentencing guidelines applicable in the United States, the minimum fine 

that could have been imposed on Airbus if it had been prosecuted would have been 

USD 1,743,315,734; 

(b) The multiplying factor of the fine was influenced by the degree of culpability, the size of 

the company, and the fact that within Airbus' management there was cooperation with, 

consent to, or wilful ignorance of, the offence; 

(c) The amount of the fine that could have been imposed on Airbus was between USD 

2,789,301,174 and USD 5,578,610,348; 

(d) The total amount of the fine that Airbus had to pay to the DoJ was USD 2,329,715,271, 

with an additional forfeiture of EUR 50,000,000, but USD 1,797,490,796 was deducted 

from the total fine because of the amounts that had to be paid to the PNF; 
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86 On 31 January 2020, the investing public first became aware from the consent agreement 

between Airbus and the DoS that Airbus had to pay a fine of USD 10 million to the US 

government to buy off administrative prosecution. 

87 In summary, Airbus was aware of the compliance problems within the company even before 

the external investigations had started, which is why it stopped payments to third parties for 

the entire group. Airbus was assisted by expert legal and financial advisers from the time the 

SFO investigation started. Airbus cooperated generously – under the supervision of these 

advisers – with the investigation, and knew or should have known about the great financial 

impact that criminal prosecution would entail. In any event, Airbus knew well before 31 January 

2020 what structural compliance problems existed within the company, and knew roughly what 

financial consequences this would have for the business operations. As will become apparent, 

it did not adequately inform the Injured Parties about this.  

Despite the fact that Airbus was aware of the compliance problems, cooperated with the 

investigation, and knew of the sanctions it faced, it shared virtually nothing with the investing 

public 

88 Despite the fact that Airbus (i) already knew for a long time internally about the compliance 

problems within its company; (ii) with the support of counsel generously cooperated in the 

investigations by external supervisory authorities into the corruption and bribery which its 

executives were aware of and in some cases participated in, and (iii) already knew at an early 

stage, in any event well before 31 January 2020, what the material financial consequences of 

its conduct would or could be, it did not adequately inform the Injured Parties about this. 

89 Airbus is obliged to disclose inside information in – among other things – press releases. Since 

Airbus falls under the supervision of the Netherlands Authority for the Financial Markets 

("AFM"), those press releases must be published in the "register publication of inside 

information" on the AFM's website.33  

90 From the time Airbus – at least internally – had concerns about, and took action on, the 

widespread compliance problems (October 2014) to the time the settlements with the SFO, 

PNF, DoJ and DoS were published (31 January 2020), Airbus has had the following related 

press releases recorded in the "register publication of inside information": 

(a) Press release of 1 April 2016, represented in full below (Exhibit 17): 

 
33  Available at 

https://www.afm.nl/nl-nl/professionals/registers/meldingenregisters/openbaarmaking-voorwetenschap. 
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(b) Press release of 7 August 2016, represented in full below:34 

 

(c) Press release of 16/17 March 2017,35 represented in full below without the headline 

(Exhibit 18): 

 

(d) Press release number 1 of 28 January 2020, reflected in full below without the headline 

(Exhibit 19): 

 
34 Exhibit 14. 
35  The date in the press release is 16 March 2017; in the AFM's register publication of inside information, a file was uploaded 

with the date 17 March 2017 in the file name. 
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(e) Press release number 2 of 28 January 2020, reflected in full below without the 

headline:36 

 

91 During this period – October 2014 to 31 January 2020 – Airbus also published on its website37 

on 22 May 2017 that a new Independent Compliance Review Panel would be set up, consisting 

of three external advisers. Airbus wrote the following with regard to these external consultants 

(Exhibit 20):  

“All well-versed in compliance monitoring of large corporations, they will have access 

to all levels of the company and will report to the Airbus CEO and Board on how to 

further improve Airbus’ compliance processes, policies, organisation and culture.” 

 
36 Exhibit 1. 
37  Available at https://www.airbus.com/newsroom.html. 
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92 As Exhibit 21, Airbus submits a screenshot of the "Ethics and Compliance" page38 from its 

website, as it looked on 17 December 2019. At that time, Airbus' internal investigation and the 

internal steps it had taken to address the compliance problems identified by it – including the 

freezing of payments to third parties – were already more than five years old. The SFO 

investigation had been going on for over three years, and the PNF investigation for over two 

years; less than two months later, the Settlements were published. It follows from the "Ethics 

and Compliance" page as it looked on 17 December 2019 that: 

(a) Airbus, as a company with "integrity inside", strives to comply with laws and regulations: 

 

(b) Airbus will not stand for corruption and pursues a "zero tolerance" policy in that respect: 

 

(c) Airbus extensively investigates the commercial agents used by it, and systematically 

monitors the activities of commercial agents: 

 
38  Available at https://www.airbus.com/company/ethics-compliance.html. 
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(d) Airbus has an "Ethics & Compliance organisation" which oversees the successful 

implementation of compliance policies: 

 

93 Airbus also publishes Annual Reports in accordance with its statutory obligations to that end, 

which reports include consolidated financial statements with notes, profit and loss accounts 

and management reports. The financial statements are always accompanied by an auditor's 

report that identifies key audit matters. 

94 One of the risks identified by Airbus' auditor in all financial statements concerns legal issues, 

including civil proceedings and non-compliance with laws and regulations. It is stated that 

Airbus' business operations involve risks of non-compliance with applicable laws and 

regulations, also because Airbus operates in countries where the use of commercial 

intermediaries (i.e. commercial agents) is "normal practice". The auditor indicates that this risk 

is addressed, among other things, by having the auditor review ongoing legal issues with 

Airbus' internal and external counsel; by having the auditor use forensic analysts to identify 

actual and potential non-compliance; and by reviewing the "tone" of Airbus' management with 

regard to compliance issues. The text is not word-for-word the same in all financial statements, 

but its meaning is substantively the same. As an example, the Foundation quotes the relevant 

text to the 2014 consolidated financial statements (Exhibit 22, p. 133): 



 
 
 
 
 

 

      31/77 

 

 

 

 

And the relevant text to the 2020 consolidated financial statements (Exhibit 23, p.122): 
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95 As can be seen from the examples above, all financial statements are accompanied by a 

"Note" on current and potential proceedings and judicial investigations involving Airbus. The 

purport of that note is that Airbus may face civil proceedings and criminal investigations in the 

context of its business operations, that there are costs involved, and that it is likely that Airbus 

– from time to time – will have to incur costs in excess of the reserve(s) maintained for that 

purpose. The note also states which legal issues Airbus is aware of, and what the 

consequences of this would or could be. Here, too, although the text of the relevant note is not 

identical in all financial statements, its purport is always the same. Below, the Foundation 

copies the relevant note to the 2014 consolidated financial statements:39 

 
39  Exhibit 23, p. 75. 
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See below the relevant note to the 2020 consolidated financial statements:40 

 

96 Below, the Foundation quotes Airbus' statements in the consolidated financial statements 

published between September 2014 and 28 January 2020 about the corruption scandal 

 
40  Exhibit 24, p. 75. 
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described in Chapter II.3, and about the internal and external investigation into this scandal as 

described in nos. 50 et seq. above: 

(a) The consolidated financial statements for 2014, published on 27 February 2015, do not 

state anything about this, despite the fact that Airbus apparently already started taking 

the steps described in nos. 53-57 above in September/October 2014 in relation to 

concerns about its compliance policy;  

(b) The consolidated financial statements for 2015, published on 24 February 2016, do not 

mention this, either. 

(c) The consolidated financial statements for 2016, published on 22 February 2017, for the 

first time state the following (Exhibit 24, pp. 80-81): 
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(d) The 2017 consolidated financial statements, published on 15 February 2018, mention 

the investigation by the SFO and PNF together, touch on an information request from 

unspecified "US authorities" and repeat the statement on the commercial agents 

(Exhibit 25, p. 81): 
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(e) The consolidated financial statements for 2018, published on 14 February 2019, state 

the following about the investigation by the SFO and PNF, and about the review of 
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relationships with commercial agents, in which regard the Foundation notes that the 

headline does not mention any investigation by the DoS or DoJ, and the text only 

mentions an unspecified "engagement with US authorities" (Exhibit 26, p.86): 

  

[continued on next page] 
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On the investigation by the DoS:41 

 

97 Although Airbus disclosed the findings of the investigations and their consequences in its 2019 

financial statements, those financial statements date from after 31 January 2020, when the 

Settlements became public. 

98 In summary, Airbus has shared virtually nothing of substance with the investing public in its 

press releases, on the relevant web page, and in its financial statements about the compliance 

issues and the internal and external investigations into it. In its first disclosure thereof in the 

2016 financial statements, published in early 2017, Airbus used the euphemism 

"misstatements and omissions" to downplay the compliance issues identified by Airbus itself, 

while at the time it was already long aware of the existence and severity of compliance issues 

within its company. At the same time, Airbus had long been aware of the significant financial 

consequences of the investigations into the violations of laws and regulations within its 

company. However, as can be seen from Airbus' statements reproduced above, it has kept 

the investing public practically in the dark about this. 

 
41  Exhibit 27, p. 86. 
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III INVESTORS SUFFERED LOSS DUE TO UNLAWFUL CONDUCT BY AIRBUS 

III.1 Applicable law 

The claims for compensation are governed by Dutch law 

99 The Foundation takes the position that Dutch law applies to the claims against Airbus. 

100 Dutch law applies based on Article 4 of the Rome II Regulation No 846/2007(EC) ("Rome 

II").42 Article 4 Rome II provides for three routes by means of which the applicable law is 

determined. As will be explained by the Foundation, all of these routes lead to Dutch law as 

the applicable law, both based on the starting principle of Article 4(1) Rome II and based on 

the route of the closer connection, as laid down in Article 4(3) Rome II. In addition, the 

applicability of Dutch law is established for part of the claims by virtue of Article 4(2) Rome II, 

as both the claimants (Dutch Injured Parties) and the defendant (Airbus) reside or have their 

domicile in the Netherlands. 

Article 4(2) Rome II 

101 The applicability of Dutch law to the claims of the Dutch Injured Parties is established in 

advance, as Article 4(2) Rome II dictates that if the habitual residence of the liable person and 

of the person incurring loss is in the same country at the time when the loss occurs, the law of 

that country applies.  

102 The "habitual residence" is an autonomous concept that refers to the place of the central 

administration of a legal person (Article 23(1) Rome II). Airbus has acknowledged that its 

habitual residence is in the Netherlands. 

Article 4(1) Rome II 

103 Article 4(1) Rome II is in line with the distinction made by the European Court of Justice 

between Erfolgsort and Handlungsort within the context of Article 5(3) Brussels I (cf. Article 

7(2) Brussels I (Recast)43). This case law is also relevant for the interpretation of Article 4(1) 

Rome II.44 

104 In the matter of the localisation of financial loss within the context of jurisdiction, and thus the 

applicable law as well, the ECJ made clear choices. In its case law, clear differentiation can 

 
42 Rome II applies temporally because the loss-causing event or events took place after the regulation took effect on 11 January 

2009, and it applies substantively because compensation based on a non-contractual obligation is involved.  
43 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters ("Brussels I (Recast)"). 
44  Preamble at 7, Rome II. Also see: U. Magnus & P. Mankowski (eds.), European Commentaries on Private International Law, 

Commentary, Volume III, Rome II Regulation, Keulen: Verlag Dr. Otto Schmidt KG 2019, p. 27 en 170; Asser/Kramer & 
Verhagen 10-III 2015/990; T. Heikens, ‘Het toepasselijk recht op investor claims’, NTBR 2019/24, par. 3.1.2. 
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be seen in respect of the localising the Erfolgsort, depending on the type of damage or loss.45 

This is only logical: the rule for damage or loss arising from prejudice to personality rights or 

purely financial loss simply differs from the rule for personal injury and damage to material 

objects.  

105 When purely financial loss is involved, the loci damni often cannot be localised easily. By its 

very nature, this type of loss is not physical, which means that it cannot physically occur 

somewhere.  

ECJ VEB/BP - relevance 

106 That uncertainty meanwhile no longer exists. The ECJ's judgment in VEB/BP clearly shows 

that the ECJ intended to establish a legal rule for investor claims that accommodates actual 

practice. The ECJ actually introduced a useful rule for determining the Erfolgsort for the 

specific type of cases in which a claim is lodged against a listed company based on incorrect, 

incomplete or misleading statements:46 

"It follows that in the case of a listed company such as that at issue in the 

main proceedings, only the courts of the Member States in which that 

company has complied, for the purposes of its listing on the stock exchange, 

with the statutory reporting obligations can be deemed to have jurisdiction on 

the basis of the place where the loss occurred. It is only in those Member 

States that such a company can reasonably foresee the existence of an 

investment market and incur liability."47 (underlining added by counsel). 

107 A strict rule is worded in this text,48 while in earlier judgments some leeway was left.49 The use 

twice of the word "only" also indicates strict application of the rule. 

108 In its judgment the ECJ concurred with the opinion of Advocate General Campos Sánchez-

Bordona of 17 December 2020,50 who pointed out to the ECJ the place that was chosen by 

the issuer:  

“I believe this approach is possible, and indeed it has been adopted by courts 

in some Member States, which examine their jurisdiction on the basis of other 

factors, giving priority to the place of the market on which the shares are listed, 

 
45 See in detail: Prof. M.H. ten Wolde, ‘De plaats van het Erfolgsort in het forum delicti van het EEX. Is de puzzel gelegd?’, NIPR 

2020/2.  
46 In a similar sense, see:   
47  ECJ 12 May 2021, ECLI:EU:C:2021:377 (VEB/BP), para. 35.  
48 The only modifier in this quote is the phrase "such as that at issue in the main proceedings"; see above, para. 35. However, 

this phrase refers to the listed company at issue in the proceedings, and therefore does not in any way restrict the effect of 
the rule of law given.  

49 See for example ECJ 12 September 2018, ECLI:EU:C:2018:701 (Löber/Barclays Bank), para. 31: “ In the present case, it 
appears that, taken as a whole, the specific circumstances of the case contribute to attributing jurisdiction to the Austrian 
courts.” 

50 In a similar sense: T.A.G. Bens, annotation of ECJ 12 May 2021, JBPR 2021/5, paragraph 7.  
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for example. (29) That place (not necessarily a physical location) is well 

known ex ante and has been chosen by the issuer, which is subject to its 

legislation on reporting obligations; and the investor has, or should have, 

advance notice of the place when he or she acquires shares in the company. 

(30)”51(underlining added by counsel) 

109 A key factor applies according to the AG when a choice is made – by virtue of Directive 

2004/109/EC on the harmonisation of transparency requirements in relation to information 

about issuers whose securities are admitted to trading on a regulated market (the 

"Transparency Directive") – for a "home Member State". In that event, the connecting factor 

of the place where the issuer must comply with statutory reporting obligations leads to that 

home Member State if this is also the defendant's domicile. This is evident from footnote 30 in 

the AG's opinion:  

“I recognise, however, that this solution is not immune from criticism: (…) 

Moreover, this connecting factor may lead to the defendant’s domicile, if the 

defendant chooses the Member State where it is located as its home Member 

State within the meaning of Directive 2004/109/EC of the European 

Parliament and of the Council of 15 December 2004 on the harmonisation of 

transparency requirements in relation to information about issuers whose 

securities are admitted to trading on a regulated market and amending 

Directive 2001/34/EC (OJ 2004 L 390, p. 38). (...)"52 (underlining added by 

counsel) 

110 The Transparency Directive dictates that issuers may choose their "home Member State", and 

this choice continues to apply for at least three years.53 This provision was implemented in 

Article 5:25a of the Financial Supervision Act. 

111 Because the ECJ concurred on this point with the AG's opinion in the case VEB/BP, significant 

weight should be assigned to the AG's substantiation in that regard in the interpretation of the 

ECJ's judgment. The excerpts from the AG's opinion cited above therefore apply in full when 

interpreting what the ECJ intended by using the phrase "in which that company has complied, 

for the purposes of its listing on the stock exchange, with the statutory reporting obligations".  

112 Airbus not only has its "domicile"54 in the Netherlands, but also chose the Netherlands as its 

home Member State. This is evident for example from the AFM's register, which can be viewed 

online and is submitted as Exhibit 27: 

 

 
51   Opinion AG Campos Sánchez-Bordona of 17 December 2020, ECLI:EU:C:2020:1056, paragraph 38. 
52   Opinion AG Campos Sánchez-Bordona of 17 December 2020, ECLI:EU:C:2020:1056, footnote 30.  
53 Preamble at 6 and Article 2(1)(i)(ii) Directive 2004/109/EC. 
54 Both within the meaning of Article 23(1) Rome II and within the meaning of Article 63(1) Brussels I (Recast). 
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113 In the present case, the unavoidable conclusion is that the legal rule from VEB/BP points to 

the Netherlands: the Netherlands is Airbus's home country where it complied with its statutory 

reporting obligations. 

114 The preceding is not changed by the fact that information is reported in other countries as well, 

based on listings there. As Airbus also explains in its report and financial statements, the 

reporting elsewhere is subordinate and based on Dutch regulations and their implementation: 

 
French Regulations 
Any inside information as defined above will be disclosed in France by means of 
dissemination throughout the European Community, as it is organised under Dutch 
law implementing the Transparency Directive so as to provide simultaneously in 
France equivalent information to that provided abroad. 
 
German Regulations 
Any inside information as defined above will be disclosed in Germany by means of 
dissemination throughout the European Community, as it is organised under Dutch 
law implementing the Transparency Directive so as to provide simultaneously in 
Germany equivalent information to that provided abroad.55 (emphasis added by 
counsel). 

 

115 What is more: based on Article 3 of the Transparency Directive, the home Member State – the 

Netherlands in this case – may impose stricter obligations than dictated by the Transparency 

Directive. The receiving Member States – in this case: France, Germany and Spain – are 

expressly prohibited from doing so (Article 3(2) Transparency Directive). By applying Dutch 

 
55 Airbus Annual Report 2019 (Exhibit 1 Airbus), p. 103. The report and financial statements from previous years contain identical 

wording on this point. 
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law to the claims, therefore, the "strictest" regime is applied by definition. If French or German 

law were to be applied, for example, then it would still have to determined whether the possibly 

stricter Dutch regulations were satisfied.   

116 The circumstance that the Airbus shares can be traded on the stock exchanges in France, 

Germany and Spain does not otherwise detract from the conclusion that Dutch law applies 

either. After all, with its VEB/BP judgment, the ECJ clearly did not intend to refer to all courts 

where shares of the relevant issuer were traded by means of the connection from Article 7(2) 

Brussels I (Recast). If the ECJ had intended to issue this legal rule, it would have put into 

words that in cases involving a listed company like BP, the courts of all Member States where 

the shares of this company are traded can be deemed to have jurisdiction by virtue of the 

occurrence of the damage or loss. It is noted in this regard that with BP there is and was a 

dual listing,56 as a result of which if the ECJ had intended to seek alignment with the place 

where the shares were traded, it could have done so within the limits of its competence. 

However, the ECJ did not do so. This is because the rule of law refers to: "only the jurisdiction 

of the courts of the Member States in which that company has complied, for the purposes of 

its listing on the stock exchange, with the statutory reporting obligations".  

117 Based on the foregoing, this District Court should declare Dutch law applicable to the claims 

on the basis of Article 4(1) Rome II and the interpretation of that article in accordance with the 

judgment of the ECJ in the case of VEB/BP.  

Article 4(3) Rome II 

118 In addition, Dutch law must be applied by virtue of Article 4(3) Rome II because that law clearly 

has a closer connection with Airbus's wrongful act. 

119 Preamble at 17 to Rome II – which pertains to Article 4(1) – shows that in the event of financial 

loss, the country where the material damage or loss was incurred applies as the country where 

the damage or loss occurred. The material loss for which the Foundation is seeking 

compensation comprises the decrease in value of the Shares held by the Injured Parties. 

Where this devaluation occurred cannot be localised in a obvious manner, as there are various 

points of reference that are equally plausible or implausible and that have an equally strong or 

weak connection with Airbus's wrongful act. 

120 It is precisely for these cases that Article 4(3) Rome II provides an "escape route"57 in respect 

of Article 4(1): because the whole of the circumstances show that Airbus's wrongful act has a 

clearly stronger connection with the Netherlands, Dutch law is applicable.  

 
56 ECJ 12 May 2021, ECLI:EU:C:2021:377 (VEB/BP), para. 8. 
57 Preamble to Rome II at 18. 
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(a) Airbus is a European Company with its registered office in the Netherlands; the 

company law of the Netherlands applies to it; 

(b) pursuant to Airbus's Articles of Association, Dutch company law expressly applies to 

the following juridical acts in connection with shares: 

(i) The issue and transfer of registered shares (Articles 2:86 and 2:86c DCC); 

(ii) Pre-emptive rights upon the issue of shares (Article 2:96a DCC); 

(iii) Purchase by Airbus of its own shares (Article 2:98 DCC); 

(iv) Establishment of a right of usufruct or right of pledge on shares (Articles 2:88 and 

2:89 DCC); 

(c) pursuant to Airbus's Articles of Association, Dutch law expressly applies to the following 

shareholder matters: 

(i) the General Meeting of Shareholders; 

(ii) the circumstances under which the Executive Board is obliged to organise a 

General Meeting of Shareholders (Article 2:108a DCC); 

(iii) the topics to be discussed during a General Meeting of Shareholders; 

(iv) the parties entitled to attend a General Meeting of Shareholders; 

(v) the use of electronic means of communication during a General Meeting of 

Shareholders (Article 2:117a DCC); 

(vi) electronic voting or voting by ballot prior to the General Meeting of Shareholders 

(Article 2:117b DCC); 

(vii) intermittent or other distributions of dividends (Article 2:105(4) DCC); 

(viii) liquidation of Airbus. 

(d) the General Meeting of Shareholders is held annually in the Netherlands; 

(e) distributions of dividends by Airbus to its Shareholders are taxed in the Netherlands 

pursuant to Dutch tax law; 

(f) Dutch law applies to the annual financial statements, the annual report and the reporting 

obligations of Airbus; 



 
 
 
 
 

 

      45/77 

 

 

 

(g) Airbus has designated the Netherlands as its home Member State within the meaning 

of Article 5:25a Financial Supervision Act (new). The home Member State determines 

the supervisory authority to which an issuing institution is subject and the country in 

which regulated information about the issuer can be found in the public registers. This 

is why Airbus is subject to the supervisory authority of the AFM and why regulated 

information must be published in the relevant registers of the AFM; 

(h) Airbus reports that it complies with the principles of the Dutch Corporate Governance 

Code, which are attuned to transparency in respect of stakeholders such as 

shareholders, and which orders its management to develop policy to promote 

compliance and to fight corruption and bribery; 

(i) Airbus's management is deemed to comply with rules (Exhibit 28), which entail for 

individual executives that they must be familiar with Dutch laws and regulations; 

(j) Airbus acted contrary to various rules of Dutch laws and regulations (cf. Chapter III.2). 

(k) Airbus was founded with assistance from a Dutch firm of lawyers and civil-law notaries, 

and is counselled by Dutch lawyers who could have safeguarded it against its unlawful 

conduct (under Dutch law) that caused loss; 

(l) because Airbus's violation of standards comprises the violation of Dutch laws and 

regulations, the application of a different system of law to the question of whether that 

violation of standards constitutes an unlawful act gives rise to an unnecessary and 

artificial complication; 

(m) it is reasonably foreseeable for both Airbus and the Foundation that in light of these 

circumstances, Dutch law applies to the lawsuit seeking damages. In its annual financial 

statements, since 2016 Airbus has spoken of potential claims for damages arising from 

the investigation by the judicial authorities that would be or also be initiated in the 

Netherlands in view of the place of its registered office. Airbus is therefore not impeded 

or prejudiced in conducting a defence in any way whatsoever. 

121 Also relevant is that there is a clearly closer connection with the Netherlands, as a legal 

relationship existed between the Injured Parties and Airbus "outside" of the unlawful conduct: 

the shareholder relationship. That relationship is automatically subject to Dutch law (cf. no. 

97(b) above). Clearly, the shareholders had enough confidence – which was broken later – to 

invest in Airbus. Therefore, the non-contractual obligation between Airbus and its shareholders 

leading to the obligation to compensate is neither coincidental nor spontaneous – such as with 

an accident – but is characterised by a durable and sustained relationship. 
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122 These circumstances precisely in their mutual context entail that Dutch law has a clearly closer 

connection with the unlawful conduct by Airbus, and is therefore applicable on the basis of 

Article 4(3) Rome II. The application of Dutch law is reasonably foreseeable to both Airbus 

and the Foundation and its constituents; it enhances the predictability of the judgment to be 

rendered and safeguards a reasonable balance between the interests of the Foundation and 

its constituents and those of Airbus. 

123 The Foundation is also of the opinion that an alternative approach to the applicability of Dutch 

law ensues from direct application of incorporation law. On the basis of Article 1(2)(d) Rome 

II, in principle non-contractual obligations that ensue from company laws, are excluded from 

application. This is in line with Articles 10:118 and 10:119 DCC, which prescribe the application 

of incorporation law to a non-exhaustive list of topics. In view of the fact that the Foundation's 

claims ensue from a violation of reporting and disclosure obligations from – among others – 

Title 2.9 of the Dutch Civil Code, it is logical to also assess unlawful act claims that are based 

on the violation of such standards according to incorporation law. 

124 In addition, the Foundation is of the opinion that the outcome of an assessment will not depend 

on the applicable law, meaning that the most obvious system of law is Dutch law, given that 

the violation of standards primarily comprises a violation of Dutch reporting and disclosure 

obligations. 

125 Based on the foregoing, Dutch law is also applicable based on Article 3(1) or Article 5 of the 

Unlawful Act (Conflict of Laws) Act (Wet Conflictenrecht Onrechtmatige Daad (“WCOD”)) for 

unlawful acts that occurred before Rome II took effect. 

If this District Court is of the opinion that a different system of law applies, the Foundation must 

be given an opportunity to adjust its positions if necessary 

126 Although the Foundation is of the opinion that Dutch law applies, if this District Court arrives 

at the application of one or more other systems of law, the Foundation will be entitled to be 

given an opportunity to adjust its positions if necessary. 

III.2 Airbus acted unlawfully 

127 The basis for the liability of Airbus concerns the unlawful conduct in respect of the Injured 

Parties within the meaning of Article 6:162 DCC. 

128 Airbus acted unlawfully in respect of the Injured Parties in a variety of ways. The unlawful 

conduct comprises creating an incorrect representation of the company's situation, to the 

prejudice of the Injured Parties. In essence, Airbus consistently provided no or insufficient 

insight into the scope and seriousness of the corruption scandal. At the same time, Airbus 
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presented itself as always having been compliant. The unlawfulness consisted of violating 

statutory obligations and acting contrary to the social standards of due care. 

Airbus did not disclose inside information in a timely manner 

129 Airbus failed to perform its obligation to disclose inside information (in the past also referred 

to as price-sensitive information) in a timely manner. During the Relevant Period, that 

obligation was initially laid down in the Financial Supervision Act. As from 3 July 2016, the 

national rules for market abuse lapsed and the new European Market Abuse Regulation (MAR) 

took effect. In essence the standard was always the same, as currently laid down in Article 17 

MAR: 

"An issuer shall inform the public as soon as possible of inside information which 

directly concerns that issuer." 

Pursuant to Article 7 MAR, "inside information" is comprised of: 

"Information of a precise nature, which has not been made public, relating, directly or 

indirectly, to one or more issuers or to one or more financial instruments, and which, if 

it were made public, would be likely to have a significant effect on the prices of those 

financial instruments or on the price of related derivative financial instruments". 

(emphasis added by counsel) 

130 Therefore, relevant to the obligation to disclose is that information "of a precise nature" is 

involved that can "have a significant effect" on the price: 

(a) Information is deemed to be of a precise nature if it indicates a set of circumstances 

which exists or which may reasonably be expected to come into existence, or an event 

which has occurred or which may reasonably be expected to occur, where it is specific 

enough to enable a conclusion to be drawn as to the possible effect of that set of 

circumstances or event on the prices. 

(b) Information that, if it were to be disclosed, probably would have a significant effect on 

the price is understood to mean information that a reasonable investor would likely use, 

in part as a basis for their investment decision. 

131 Issuers are obliged to disclose inside information that directly relates to that issuer as quickly 

as possible. Disclosure must take place by means of a press release. The contents of the 

press release must be clear and may not be misleading. 

132 In an explanation, the AFM has expressly indicated that "important court 

cases/penalties/claims" apply as examples of inside information. In addition, the AFM has 

https://www.afm.nl/nl-nl/nieuws/2016/apr/verordening-marktmisbruik
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clarified that with regard to disclosure of inside information in a timely manner, situations 

including the following must be avoided:  

(a) postponing publication exclusively because complete clarity cannot be given yet;  

(b) a postponement exclusively to protect the company's or executives' image;  

(c) waiting until the next regular report to disclose inside information; 

(d) in case of bad news a postponement until the situation or event that has occurred has 

been repaired; and 

(e) only publishing the repair measures taken and not disclosing their reason or cause. 

133 By way of exception, the provision allows for postponing the publication. Three cumulative 

requirements apply to any decision to postpone:  

(a) immediate disclosure is likely to prejudice the legitimate interests of the issuer; and  

(b) the public is not likely to be misled as a result of postponing the disclosure; and  

(c) the issuer is able to guarantee the confidentiality of the information concerned. 

134 Airbus is not entitled to postponement, if only because:   

(a) A legitimate interest is understood to mean in any event the following: "If disclosure is 

likely to affect the outcome or the normal course of ongoing negotiations or elements in 

connection with such negotiations to which the issuer is a party." However, publication 

in respect of the serious corruption scandal cannot imaginably have impacted 

negotiations, as Airbus provided cooperation within the context of the negotiations and 

disclosed all relevant information itself. 

(b) In addition, the second requirement dictates that the public may not be likely to be misled 

as a result of postponing the disclosure. Misleading may occur if the company does not 

disclose information with the objective of misrepresenting matters. Or if the enterprise 

reasonably could or ought to have known that not disclosing information would create 

an incorrect impression. The contrast between what Airbus disclosed to the authorities 

within the context of the investigations – as described in detail above – and what Airbus 

disclosed to the investing public is so strong that this evidently involves misleading. 

135 A recent example in which a listed company was penalised by the AFM for failing to disclose 

inside information in a timely manner concerns SBM Offshore N.V. A parallel with the present 
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case is found in the circumstance that the inside information concerned bribery practices – 

and their implications – which were not disclosed to the investing public: 

(a) On 28 March 2019, the AFM imposed an administrative fine on SBM Offshore in the 

amount of EUR 2 million. The AFM determined that SBM Offshore failed to disclose the 

following inside information in a timely manner: 

(i) in 2012 SBM Offshore learned of possible bribery practices in Brazil, where it 

achieved about half of its turnover; 

(ii) in 2014 SBM Offshore learned again of possible bribery in Brazil, after it had 

received further information from the FIOD regarding the bribery problems; 

(iii) SBM Offshore's most important client decided in 2014 to exclude it from two 

tenders; and 

(iv) this client subsequently decided to maintain the exclusion. 

(b) According to the AFM, in doing so SBM Offshore violated the prohibition provision four 

times. Because of SBM Offshore's violations, investors could not make their investment 

decisions based on the correct information. 

Airbus is guilty of market manipulation  

136 By failing to disclose relevant facts (including the adequate description in Airbus's press 

releases), Airbus manipulated the market. That standard is laid down in Article 12(1)(c) MAR; 

the prohibition was previously laid down in Article 5:58(1), opening words and at d of the (old) 

Financial Supervision Act: 

"disseminating information through the media, including the internet, or by any other 

means, which gives, or is likely to give, false or misleading signals as to the supply of, 

demand for, or price of a financial instrument (...) at an abnormal or artificial level, 

including the dissemination of rumours when the person who made the dissemination 

knew or ought to have known that the information was false or misleading". 

137 The prohibition on market manipulation is intended to enhance the integrity of the financial 

markets. It concerns increasing and safeguarding market integrity and investor confidence by 

ensuring the completeness, correctness and timeliness of information relating to among other 

things the trade of shares on a stock exchange. This standard also applies to the conduct of 

the listed enterprise itself,58 in this case Airbus. Airbus violated this standard, as Airbus 

 
58 District Court of Utrecht 15 February 2012, ECLI:NL:RBUTR:2012:BV3753, para. 4.7. 
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continually presented itself as an enterprise that was compliant while it was not, and it knew 

that the consequences of the corruption scandal could threaten its continuity. 

Airbus otherwise also fails to satisfy its transparency obligations, and its financial documents 

do not provide a true and fair picture 

138 As a listed company, Airbus also falls within the scope of application of the amended European 

Transparency Directive.59 The Transparency Directive contains a variety of publication 

obligations with the objective of contributing to the adequate functioning of the securities 

markets. The Preamble at 1 of the Transparency Directive also emphasises this: 

"The disclosure of accurate, comprehensive and timely information about security 

issuers builds sustained investor confidence and allows an informed assessment of 

their business performance and assets. This enhances both investor protection and 

market efficiency." 

139 In the Netherlands, the Transparency Directive is implemented in legislation including Chapter 

5.1.a of the Financial Supervision Act. Airbus has the Netherlands as its home Member State 

and must satisfy the Dutch regulations, including for the purpose of its listings outside of the 

Netherlands. This includes the obligation on the basis of Article 5:25c(2)(c) of the Financial 

Supervision Act to state in the financial reporting that the board's report describes "the 

substantial risks with which issuer is confronted". It was already demonstrated above that 

Airbus did not comply with this obligation. The same applies for a similar obligation on the 

semi-annual financial reporting as laid down in Article 5:25d(2)(c) of the Financial Supervision 

Act. In particular, Article 5:25d(8) of the Financial Supervision Act requires: 

"The semi-annual report shall at least contain a list of important events that occurred 

during the first six months 

 

of the financial year concerned and their effect on the semi-annual accounts, as well 

as a description of the most important risks and insecurities for the other six months of 

the financial year concerned." 

140 Again, it must be concluded that Airbus did not satisfy its transparency obligations with regard 

to matters including the existence and implications of the corruption scandal.  

141 Concerning a misleading representation of matters in annual financial statements, the other 

standards of the law on annual financial statements also play a part. This concerns, for 

example, Article 2:362(1) DCC, on the basis of which the annual financial statements must 

provide insight such that a sound opinion can be formed in accordance with social standards 

 
59 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the harmonisation of 

transparency requirements in relation to information about issuers whose securities are admitted to trading on a regulated 
market and amending Directive 2001/34/EC. 
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regarding the assets and results, and regarding the solvency and liquidity of the legal entity, 

in so far as the nature of annual financial statements makes such possible. But it also concerns 

Article 2:391(1) DCC, on the basis of which the board's report must provide a true and fair 

picture of the status on the balance-sheet date, of developments during the financial year and 

of the results of the financial entity and group companies of which the financial data have been 

included in the annual financial statements. It was already demonstrated above that Airbus 

also failed in this regard. 

Airbus acted in violation of the social standard of due care  

142 In accordance with the social standard of due care in respect of the Injured Parties, among 

others, applicable to it, Airbus must also disclose all correct, complete and relevant information 

in a timely manner regarding suspicions/indications of corruption or bribery problems within its 

business, regarding investigations into the same and regarding the possible, probable and/or 

certain consequences thereof. This social standard of due care must be observed when 

making statements in press releases, on websites and in the financial statements, financial 

reports and management reports of or by the company. 

143 This social standard of due care is borne by a company, regardless of whether it knows 

that/whether the statement concerned is or could be relevant to some degree for a specific or 

other investment, financing or other commercial decision by external parties in connection with 

the company. This is because in the provision of information that can play a part in the 

decision-making leading to commercial decisions in connection with the company, external 

parties are dependent to a decisive degree on the correctness, completeness, timeliness and 

relevance of the information provided by the company. 

144 The rationale behind the standard of due care is that a company may not under any 

circumstances whatsoever provide external parties with untimely, incomplete or incorrect 

information, or keep relevant information from them – in other words mislead them – 

concerning a matter that is so essential, potential, far-reaching, and directly and indirectly 

value-erosive as corruption or bribery problems. 

145 Airbus violated this standard of due care, as the following has been established regarding the 

knowledge that Airbus had or ought to have had: 

(a) Airbus must always comply with laws and regulations, and must always avoid corruption 

and bribery; 

(b) in a general sense, Airbus should be aware of the compliance issues among its ranks 

that have emerged on all levels, with the knowledge and cooperation of Airbus officials, 

that are endemic, structural, far-reaching and lengthy; 
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(c) Airbus proves to have had "obvious" and "serious" concerns since 2014 about 

compliance problems and payments to third parties through its market development 

department; 

(d) as from 2016, Airbus had actual knowledge of the nature, scope and seriousness of the 

compliance problems in its business, given that it already stopped all payments through 

the trade agents at that time, given the intensity of its collaboration with the various 

justice authorities, and given the fact that Airbus itself voluntarily reported many of the 

incidents of corruption and bribery it had discovered to the justice authorities; 

(e) as from 2016, Airbus ought to have known what the financial and other consequences 

could be of the compliance problems identified by it and by external supervisory 

authorities, also given the fact that in any event from that time, it was already being 

counselled by prominent legal and financial advisers who were capable of drawing up 

reports in which the potential consequences both for Airbus and for the GNP of the 

countries in which Airbus was active were laid out; 

(f) in any event before 28 January 2020, Airbus ought to have known what the financial 

and other consequences were of the compliance problems identified by it and by 

external supervisory authorities, as it was able to explain to the English court that the 

fines and withdrawals of profits imposed would have "real economic impact"; 

146 Airbus did not disclose timely, correct, relevant and complete information regarding (b)-(f) 

above: 

(a) in the few press releases about this as from 2014, Airbus maintained and repeated the 

trivialising terminology "irregularities", "omissions", "misstatements" and "allegations", 

and did not mention its serious concerns regarding the compliance problems. What is 

more, Airbus did not directly mention the Department of Justice's investigation; 

(b) during the Relevant Period, on its website Airbus maintained its statements that it has 

"zero tolerance" for corruption and bribery, and that it continually complies with relevant 

laws and regulations and the informal codes of conduct in that regard; 

(c) in the annual financial statements, Airbus used the same vague terms as those reflected 

at (a) above, and in its 2018 financial statements, published in 2019, Airbus only stated 

that it was "too early" to determine what the consequences would be of the investigation 

by the justice authorities. Its statements in the annual financial statements were in line 

with (b) above. Moreover, it did not include provisions in the annual financial statements 

that approached the amount of the imminent Settlements; 
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(d) apparently only after the onset of media attention for the Settlements in January 2020, 

Airbus issued a press release about this in which the full scope of the amount involved 

in the Settlements was disclosed; 

(e) the complete truth regarding Airbus's corruptive practices was only disclosed in the fact 

sheets accompanying the Settlements. 

147 Airbus' disclosures, viewed in the context of the knowledge it had or is deemed to have had – 

as reflected in more detail in Chapter II.4 – show that it continually violated the standard of 

due care formulated above in respect of the Injured Parties. Unlike Airbus, interested parties 

including the Injured Parties could not form a timely, completely and correctly informed picture 

of what was happening within the company and what the financial and other consequences of 

this would or could be. Therefore, the Injured Parties could not make timely, completely and 

correctly informed investment or other decisions, while Airbus was required to enable them to 

do so. 

III.3 Investors suffered loss due to unlawful conduct by Airbus 

148 In the present proceedings, the Foundation is ultimately seeking damages, but the ground for 

Airbus' liability must be established first. Put differently: the fact that Airbus is liable must be 

established.60 

149 The Foundation's claims pertain to this establishment of liability. This is why the Foundation is 

seeking a declaratory decision entailing that Airbus acted unlawfully and is liable for the loss 

incurred by the Injured Parties as a result of Airbus' unlawful conduct. 

150 Dutch procedural law normally provides for a referral to separate follow-up proceedings for the 

determination of damages. Under the scheme of the Settling of Large-scale Losses or Damage 

(Class Actions) Act (Wet afwikkeling massaschade in collectieve actie) ("WAMCA"), this does 

not appear to be the intended sequence, as the procedure provides for integrated 

determination of damages. In so far as necessary, the Foundation is seeking a referral to 

follow-up proceedings for the determination of damages. In order to illustrate the Foundation's 

interest in its claims, below it will nevertheless – and perhaps superfluously – discuss the 

threshold for admission to follow-up proceedings for the determination of damages, and will 

subsequently substantiate that these conditions have been met. 

Threshold for follow-up proceedings for the determination of damages 

151 The Foundation must furnish facts showing the probability of the possibility of loss as a result 

of Airbus' unlawful conduct. This requirement concerns the court arriving at the opinion that 

 
60  T.F.E. Tjong Tjin Tai, ‘De ambivalente regeling van de schadestaatprocedure’, TCR 2008/1, p.1. 
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according to the rules of experience, it is not implausible that a loss was incurred.61 The 

claimant bears an equally low obligation to furnish facts:62  

"To substantiate the possibility of loss, the claimant will need to furnish some facts, but 

not many. Sufficient is for facts to be furnished indicating in general that it can be 

deduced that a loss was incurred." 

152 Because the conclusion need only be drawn that the possibility of any loss is plausible, in 

principle the claimant does not need to assert any specific loss items in the main action.63 

Article 615 DCCP therefore expressly dictates that regardless of whether loss items were 

already asserted in the main action, new loss items may be put forward in the follow-up 

proceedings for the determination of damages. 

153 The foregoing means that in the main action, only under special circumstances may the court 

already rule that this requirement has not been met. According to Brunner:64 

"Only in the event that it has been established in advance that the follow-up 

proceedings for the determination of damages will not lead to the award of any amount 

in damages should the claim in the main action be denied. (...) The court anticipating 

an outcome of the follow-up proceedings that it believes will be negative for the 

claimant is not deemed desirable by the Supreme Court, except in exceptional cases."  

154 Although the court must arrive at the opinion that it is plausible that a loss may have been 

incurred, the causality need not be assessed in the proceedings on the merits: "(...) it is 

sufficient in the main action to reject the position that any causal connection is lacking".65 This 

is because what needs to be established in the main action is not that it is plausible that some 

loss was suffered, but only that the possibility thereof is plausible. If the court nevertheless has 

any doubt regarding the plausibility of the possibility of loss, then the case must be referred to 

follow-up proceedings for the determination of damages.66 This is because the Supreme Court 

has ruled that: 67 

"(...) the follow-up proceedings for the determination of damages may also serve to 

establish that the claimant incurred a loss".  

 
61  T.F.E. Tjong Tjin Tai, De schadestaatprocedure, Deventer: Kluwer 2012, p. 40. 
62  T.F.E. Tjong Tjin Tai, De ambivalente regeling van de schadestaatprocedure, TCR 2008/1, p. 4. Also see M.B. Beekhoven 

van den Boezem, GS Burgerlijke Rechtsvordering, Article 612 DCCP, note 4. 
63  T.F.E. Tjong Tjin Tai, De ambivalente regeling van de schadestaatprocedure, TCR 2008/1, p. 4. 
64 See annotation by C.J.H. Brunner to Supreme Court 25 March 1983, NJ 1984, 629 at 2. 
65  Aldus T.F.E. Tjong Tjin Tai, De ambivalente regeling van de schadestaatprocedure, TCR 2008/1, p. 3. 
66  T.F.E. Tjong Tjin Tai, De ambivalente regeling van de schadestaatprocedure, TCR 2008/1, p. 7. 
67 Supreme Court 13 June 1980, NJ 1981, 185. 



 
 
 
 
 

 

      55/77 

 

 

 

Loss of the Injured Parties is plausible  

155 Because Airbus has structurally held large-scale corruption practices in place in any event 

since 2008, without disclosing their presence and implications to the investing public, the 

Injured Parties suffered loss. The value of the listed shares was increased by Airbus in an 

improper manner. If the investors had known all relevant facts and circumstances, they would 

not have purchased or kept the shares, in any event not at the price at that time. 

156 The Foundation will illustrate the loss of the Injured Parties by means of the price effect caused 

by the publication of part of the truth. On 20 December 2018, it became publicly known that 

Airbus could expect further investigations by authorities. Based on that information, the Airbus 

share price decreased by more than 4%. At that time, there was no other news concerning 

Airbus or broader market developments that could explain this drop in price. It is evident that 

the market was surprised by this news. 

IV JURISDICTION OF THE DISTRICT COURT 

157 Airbus has its registered office in Amsterdam and place of business in Leiden. This District 

Court therefore has jurisdiction, in addition to the District Court of Amsterdam, to hear the 

present claims. 

158 Against the backdrop that Stichting Investor Loss Compensation already filed a class action 

by virtue of Article 3:305a DCC against parties including Airbus with this District Court, by 

virtue of Article 1018d(1) DCCP the Foundation is entitled to also bring this claim before this 

District Court.   

V THE FOUNDATION HAS STANDING  

V.1 Introduction 

159 The Foundation is bringing this class action on the basis of Article 3:305a DCC. It has standing 

to conduct this class action on the basis of this article as a party representing the interests of 

the Injured Parties because the Foundation meets all of the requirements for standing pursuant 

to Article 3:305a DCC. Why this is the case will be explained below. 

V.2 Temporal scope WAMCA 

160 The WAMCA took effect on 1 January 2020. The Foundation initiated its class action in the 

year 2022, meaning that the WAMCA applies to the present proceedings. This applies to the 

whole of the claims brought by the Foundation in these proceedings.  

161 The present proceedings pertain to events that happened on or after 15 November 2016. The 

WAMCA also applies to continuing events that occurred both before and after 15 November 
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2016. Before and after 15 November 2016, Airbus gave incomplete, incorrect and misleading 

information about its malicious practices. Allowing various regimes to apply to this body of 

facts would be unmanageable. It would also go against the rationale of the transitional scheme, 

namely that the law must be applied that applies to the last event to which the claim pertains.  

V.3 Injured Parties inside and outside of the Netherlands 

162 On the basis of Article 1018f(5) DCCP, the Foundation requests this District Court to determine 

that an opt-out scheme applies to all Injured Parties, and therefore also to those Injured Parties 

who do not reside or have their domicile in the Netherlands. An opt-out scheme provides for a 

more efficient and effective settlement of the class action in the present case than an opt-in 

scheme. Moreover, the legislature expressly made it possible for the court to allow the opt-out 

scheme to apply to injured parties outside of the Netherlands in situations in which the group 

of foreign injured parties is sufficiently clear. That situation exists here, as this must concern 

investors who acquired Airbus shares in the Relevant Period. The group of affected investors 

is sufficiently clear and not susceptible to misunderstandings.  

163 In the present situation, there is all the more cause to award this request because it very much 

remains to be seen whether investors not residing or domiciled in the Netherlands have access 

to the court for the purpose of recovering the losses incurred. It also follows from the 

explanation to the ECJ's VEB/BP judgement given above (see section 106 et seq.) that these 

investors must also turn to the Dutch court. Even if this were not the case and the court 

authorities in the jurisdictions where they acquired shares on the stock exchange, meaning 

France, Germany and/or Spain, were to have jurisdiction, then these investors are still faced 

with a fragmented picture and may end up in a vacuum, without predictable access to the 

court. In AIRL's proceedings, Airbus itself noted the following in this regard: 

"(...) as it follows from Article 4:90a Financial Supervision Act that when performing 

orders concerning financial instruments for the expense of clients, an investment 

company must take adequate measures to realise the best possible result. These 

measures could entail that when the shares to be acquired are listed on multiple stock 

exchanges – as is the case with the Airbus shares – a choice is made for one of those 

stock exchanges. The client/investor then does not necessarily know through which 

stock exchange their shares were acquired. (…)” (emphasis added by counsel)    

164 Against that backdrop, investors who do not reside or have their domicile in the Netherlands 

have no effective access to the court, because they may not know on which stock exchange 

their shares were acquired or because their shares were acquired on various stock exchanges. 

This would result in a highly undesirable situation, also because they were all misled in the 

same manner by an enterprise that has its registered office in the Netherlands. This District 

Court can prevent this by awarding the request pursuant to Article 1018f(5) DCCP.   
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V.4 Similarity 

165 A representative interests organisation, like the Foundation, can act on behalf of a collective 

group when the interests of the group being represented are similar. That is the case in these 

proceedings. 

166 Established case law of the Supreme Court dictates that the requirement of similarity is met 

when the interests that the claim serves to protect are suitable for bundling, so that efficient 

and effective legal protection can be sought for the benefit of those interests. After all, this 

means that the points of difference and claims asserted can thus be assessed without the 

special circumstances of the individual interested parties needing to be involved.68  

167 At the same time, this sufficient similarity need not entail that the positions, backgrounds and 

interests of those on whose behalf the class action is brought must be identical or even largely 

the same. A degree of abstraction is appropriate in a class action.  

168 The interests of the Injured Parties are similar, as all of the people in the group were affected 

by the same unlawful conduct. The unlawful conduct asserted by the Foundation was 

perpetrated by Airbus indiscriminately. Airbus disclosed the same insufficient information to all 

of the Injured Parties. Consequently, the listed price was arrived at improperly with regard to 

all of the Injured Parties, as a result of which the Injured Parties suffered loss.  

169 The circumstance that not all of the Injured Parties traded in listed shares at the same time 

does not change the foregoing, as there is still a large degree of similarity. First and foremost, 

the Foundation again refers to established case law of the Supreme Court, in which it has 

been ruled that the positions of the individuals being represented do not need to be identical, 

and do not even need to be largely the same. 

170 It is thus established that the interests of the Injured Parties are sufficiently similar and that 

this requirement for standing is satisfied. 

V.5 Articles of association requirement 

171 The Foundation also satisfies the articles of association requirement, as the interest to be 

represented in this case falls within the description of the Foundation's objectives in its articles 

of association. For the sake of completeness the Foundation will once again quote its 

objectives according to its articles of association, also noting that conducting class actions like 

the present is expressly included in the description of the object: 

" The objective of the Foundation is: 

 
68 Supreme Court 26 February 2010, ECLI:NL:HR:2010:BK5756 (Plazacasa), para. 4.2. 
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a.  to represent the interests of the Injured Parties who incur, threaten to 

incur and/or have incurred loss as a result of an act or omission by 

Airbus, Airbus Officers and/or other, possibly third parties; 

b.  to represent the interests of the Injured Parties in connection with any 

legal proceedings and/or a Settlement Agreement; 

c.  to obtain and divide financial compensation for all or part of the loss 

that the Injured Parties assert to have incurred, all with due 

observance of a Settlement Agreement, and to perform all that which 

is related or may be conducive to the provisions in Article 3.1(a) and 

Article 3.1(b), all in the broadest sense of the word." 

 

172 The Foundation also factually represents interests within its object according to its Articles of 

Association on behalf of the Injured Parties. For example, the Foundation has performed 

activities including the following: 

(a) The Foundation was established in July 2021, and since then has factually and legally 

investigated Airbus's conduct. In that context, the Foundation has also appointed 

experts – including the legal experts Scott+Scott – who have provided advice to the 

Foundation regarding the manner in which Airbus informed the Injured Parties.   

(b) The Foundation developed a website to make its action known to the public and to 

provide information to the public. Via this route the Foundation has also offered Injured 

Parties an opportunity to contact the Foundation. 

(c) The Foundation has conducted negotiations with funders to gather sufficient financial 

means to conduct a legal action in such a manner that the interests of the Injured Parties 

can be appropriately represented. 

(d) The Foundation entered into an alliance with AIRL and aligned its strategy with AIRL, 

further to which AIRS has already filed legal proceedings against Airbus. 

(e) The Foundation sent a notice of liability to Airbus, in which the parties on behalf of whom 

the Foundation is acting, the objections and the claims were explained. The Foundation 

subsequent repeatedly attempted to conduct negotiations with Airbus. 

V.6 Safeguard requirement 

173 The "safeguard requirement" from Article 3:305a(1) DCC is also satisfied. This requirement is 

fleshed out in more detail in Article 3:305a(2) DCC, which says that the interests are sufficiently 

safeguarded when (i) the interests organisation is sufficiently representative, in view of its 

constituents and the scope of the claims being represented, and (ii) a series of requirements 
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described in this paragraph of the article are satisfied. Below the Foundation will explain that 

it satisfies all of these conditions. 

I. Representativeness 

174 The Foundation is sufficiently representative to act on behalf of the interests of the Injured 

Parties in this case, also in view of its constituents and the scope of the claims being 

represented.  

175 Whether sufficient representativeness exists must be determined based on the circumstances 

of the case. There is no fixed definition of representativeness. For example, the legislature 

said the following regarding the representativeness of interest organisations: 

"The representativeness of an organisation can be derived from various particulars, and 

one or more types of information should not be deemed decisive. Strict details of this 

requirement are therefore difficult to give, as this would not do justice to other particulars 

that may also indicate that an organisation is representative. This is because various 

particulars, whether in conjunction or otherwise, may be relevant. For example, the 

representativeness of an organisation could be derived from other activities performed 

by the organisation in serving the interests of the injured parties, or from the number of 

injured parties that are affiliated with or members of the organisation, or from the 

question of the extent to which the injured parties themselves accept the organisation 

as being representative. The representativeness can also be derived from the fact that 

the organisation has acted as an interlocutor in the matter of the loss-causing event or 

events, not only in respect of the party or parties that caused the loss, but also in respect 

of the government, for example. Acting as a spokesperson in the media can also be a 

relevant indicator."69 

176 The requirement of representativeness is separate, incidentally, from the assessment that will 

be performed by the court at a later stage within the context of the choice for an Exclusive 

Representative. In that event, the court will compare each of the organisations that satisfy the 

standard of representativeness and will determine which interests organisation is best suited 

to act as Exclusive Representative.70 

177 Firstly, the representativeness of the Foundation can be derived from the activities actually 

performed by the Foundation within the context of this action, including its collaboration with 

AIRL and tolling the prescription period on behalf of the Injured Parties. These activities show 

that it is, in fact, representing the Injured Parties and is concerned with those interests.  

 
69 Parliamentary Papers II, 2003/04, 29 414, no. 3. 
70    Parliamentary Papers II, 2016/17, 34 608, no. 3. 
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178 Secondly relevant is that the Foundation has called upon Injured Parties to support the 

Foundation's work. This can be done via the Foundation's website, and the Foundation is 

expected to gather further support from Injured Parties by bringing the present action.  

179 Thirdly, the Foundation enjoys the support of AIRL. Based on assignments, AIRL has received 

claims from about 200 Injured Parties. As already explained above, in the Participation 

Agreement the assignors have undertaken to support the Foundation.  

180 Fourthly, the Foundation is representative because it has the right expertise and experience 

to represent the interests of the Injured Parties. This expertise is another factor that contributes 

to its representativeness. This expertise is explained in more detail below. 

II. The requirements from Article 3:305a(2)(a-e) DCC 

181 Based on Article 3:305a(2)(a-e) DCC, the interests on behalf of which the claim is brought are 

sufficiently safeguarded if the legal entity satisfies the requirements from this part of that 

article. 

Board and Supervisory Board 

182 The Foundation has appointed an expert board that is equipped to carefully represent the 

interests of the Injured Parties in an expert manner. 

183 The board has three members: 

i. Paul Rex - Chairman  

Paul Rex (“Rex”) is currently a member of the board of GBRW Expert Witness Limited 

and Chairman of GBRW Consulting. He is an expert in the field of banking and the 

financial sector. Early in his career he worked for two banks: Chemical Bank, where 

he held various positions including Head of Multinational Group and Head of 

Commodities Finance/Shipping Finance, and Crédit Agricole, London Branch, where 

he was Assistant General Manager and Head of Corporate Banking. 

With GBRW Limited, Rex has meanwhile performed consulting and expert 

assignments in more than thirty countries. Earlier positions include Vice Chairman of 

the Investment Business Committee of the Institute of Chartered Accountants in 

England and Wales, and member of the Credit Committee of the UK Department of 

Health Foundation Trust Financing Facility, and he was the British government’s 

voting representative in the approval committees of four Polish investment funds.  
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ii. Elsbeth van Rhijn – Secretary 

Elsbeth van Rhijn (“Van Rhijn”) is specialised as an independent lawyer in the 

settlement of class actions for banks and other financial institutions. She was actively 

involved during DSB Bank's bankruptcy in the negotiations about the collective 

settlement in respect of former and existing clients' complaints concerning the duty of 

care. The scheme ultimately resulted in a WCAM settlement that was declared binding 

on more than 500,000 interested parties by the Amsterdam Court of Appeal.  

Before starting her own practice, Van Rhijn was a lawyer with Houthoff Buruma in its 

company law practice, specialised in mergers and acquisitions, IPOs and private 

equity. 

iii. Dominiek Vangaever – Treasurer 

Dominiek Vangaever (“Vangaever”) has background in the financial sector focused 

strongly on risk and compliance management. After working for ING Groep for fifteen 

years, Vangaever held senior management positions with international financial 

institutions, including the African Development Bank, the European Bank for 

Reconstruction & Development and the InterAmerican Development Bank. Most 

recently, Vangaever was Chief Risk Officer and Executive Director of an international 

NGO, where he was responsible for risk & compliance, fraud management and 

insurance.  

184 The board's members are experts and individuals who have the specific legal and financial 

expertise to properly represent the interests of the group being represented. 

185 The Foundation also has a Supervisory Board, with the following members: 

i. Hester Bos 

Hester Bos (“Bos”) is a Dutch lawyer with ample experience in areas including 

litigation and arbitration. With her own legal practice she advises and represents 

multinational companies and property investors in the Dutch courts. Bos is also Head 

of Business Affairs with a property company. Earlier, Bos was Head of Legal Affairs 

at Koninklijke Grolsch NV, which was part of SABMiller at the time, and a lawyer with 

NautaDutilh in Rotterdam. She was temporarily seconded from NautaDutilh to the 

arbitration practice of the law firm Debevoise & Plimpton in London. Bos has held 

various ancillary positions in the non-profit sector. She also completed Nyenrode 

Business University's Supervisory Board Program. 

ii. Godert Vinkesteijn   
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Godert Vinkesteijn (“Vinkesteijn”) is an independent consultant and executive. Before 

founding his own company, Vinkesteijn was Senior Executive at KPN, with a 

background in Finance, M&A and Technology. During that period he also worked as 

CFO of KPN International and CFO of KPN Nederland. Vinkesteijn holds a variety of 

supervisory positions. He completed the post-doctorate Controller program at the Free 

University Amsterdam, the Supervisory Board Program at Nyenrode Business 

University, and the Business Valuation Program at RSM. 

iii. Lynda Aziz 

Lynda Aziz (“Aziz”) is an experienced solicitor. She is an independent non-executive 

director at Frome Wye Limited, a British litigation funder specialised in facilitating 

proceedings in the United States. Aziz worked for Woodsford Litigation Funding 

Limited and with law firms in London and Australia. 

186 The Supervisory Board is thus also comprised of experts, and has the specific financial and 

legal expertise to sufficiently safeguard the interests of the Foundation's constituents. Given 

the existence of the Supervisory Board, the management is also internally supervised and 

Article 3:305a(2)(a) DCC is satisfied. 

Mechanisms for participation or representation in the decision-making 

187 Article 3:305a(2)(b) DCC dictates effective and appropriate mechanisms for the participation 

or representation in the decision-making of the people on whose behalf the legal action is 

brought. Interest organisations may determine the manner in which this is achieved, and it can 

be assumed that this requirements is satisfied when an interest organisation is structured in 

accordance with the Claim Code. 

188 The Foundation is structured in accordance with the Claim Code, and will organise a 

"consultation" if and when a settlement with Airbus is being considered. The manner in which 

this consultation is organised will depend on the nature and substance of the settlement. The 

mechanism will be designed such that the Injured Parties are involved in the decision-making 

in the most appropriate manner. The Foundation therefore also satisfies the requirement from 

Article 3:305a(2)(b) DCC. 

Financial means and control 

189 Based on Article 3:305a(2)(c) DCC, the court can also assess whether the legal entity bringing 

a class action has sufficient means to conduct the lawsuit and whether the legal entity has 

control. The Foundation also satisfies the requirement from this part of the article.  
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190 The Foundation recruited funding from Woodsford Group Limited, formerly Litigation Funding 

Limited, the "Funder". Based on these arrangements, sufficient means for conducting this 

lawsuit are available to the Foundation.  

191 The arrangements provide, for example, that the litigation and settlement strategies are 

completely determined by the Foundation, and therefore not by the Funder, and include an 

obligation for the Funder to provide funding until a final judgment has been rendered in the 

first instance. The Foundation will explain the external financing in more detail with its 

discussion of the Claim Code (see the explanation of Principle III). 

192 The financing arrangements need not be provided to the other party for inspection, nor is it 

desirable for Airbus to obtain the relevant agreement. For these reasons alone, the 

arrangements are not currently being submitted as an exhibit. At the same time, the 

Foundation offers to provide the arrangements to this District Court for inspection, together 

with a request that the Foundation not be required to also provide these to Airbus. 

The Foundation has a public website with information 

193 The Foundation also satisfies the requirement from Article 3:305a(2)(d) DCC, which prescribes 

that the Foundation must have a public page on the internet with the information mentioned at 

subsections 1 through 9 of this article. The Foundation does so by means of 

www.airbusinvestorsrecoverystichting.com. The following can be found on the website: (i) the 

Articles of Association, (ii) the Foundation's management structure, (iii) the last-adopted 

annual report from the supervisory body discussing the main lines of its supervision, (iv) the 

last-adopted annual report from the management, (v) the remuneration of the executives and 

members of the supervisory body, (vi) the objects and methods of the legal entity, (vii) a 

summary of the current status of the ongoing proceedings; (viii) if a contribution is requested 

from the people whose interests are served by the claim: inspection of the calculation of that 

contribution, and (ix) a summary of the manner in which people whose interests are served by 

the claim can become affiliated with the legal entity and the manner in which they can terminate 

this affiliation. The Foundation also note in that context that the documents referred to at (iii) 

and (iv) are not yet available on the website because such documents will only be drawn up 

for the first time later, at which time they will immediately be made available on the website.  

Sufficient experience and expertise  

194 Lastly, the Foundation also has sufficient experience and expertise to litigate the claim on 

behalf of the Injured Parties. The expertise required is dependent on the nature of the claim. 

The essence of this class action concerns the question of whether Airbus adequately informed 

investors in a timely manner. The Foundation has the expertise needed in this regard. 

http://www.airbusinvestorsrecoverystichting.com/
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195 For example, members of the board and of the Supervisory Board are leading legal experts. 

Van Rhijn and Bos worked at prominent Dutch law firms, and Van Rhijn in particular went on 

to master the legal aspects involved in the settlement of large-scale losses. In the Supervisory 

Board, Bos and Aziz have ample experience in the settlement of international disputes. 

196 This case furthermore concerns sizeable compensation, meaning that financial expertise is 

also needed. In this area as well, ample expertise is available within the Foundation. Rex, 

Vangaever and Vinkesteijn have earned their spurs with large financial and other enterprises.  

197 Proper settlement of a class action requires experience with earlier class actions. Van Rhijn 

was closely involved in the management and settlement of the WCAM settlement that was 

declared binding in the DSB Bank bankruptcy on behalf of 500,000 former clients of that bank. 

V.7 Claim Code 

Introduction 

198 The Foundation also attaches great value to the Claim Code. It endorses the importance of 

these best practice provisions. Briefly put, the Foundation complies with the best practice 

provisions with one minor exception, as explained below. 

Principle I: compliance and enforcement of the code 

199 The first Principle of the Claim Code concerns compliance with that code. The Foundation 

complies with the Claim Code and only deviates from it on one minor point. The Foundation 

informs interested parties regarding compliance with the Claim Code on a part of the 

Foundation's website that is available to the public. The Foundation does so by means of 

www.airbusinvestorsrecoverystichting.com. 

200 The Foundation's board also explains the extent to which it complies with the provisions of the 

Claim Code. In so far as the Foundation does not comply with the Claim Code, the board will 

explain why and to what extent it does not comply. The board will submit any proposed 

changes to the governance or compliance with the Claim Code to the Supervisory Board for 

discussion.  

Principle II: not-for-profit representation of interests 

201 The Foundation is in complete compliance with Principle II.  

202 Its object according to the Articles of Association, its actual activities and the Foundation's 

governance show that the Foundation acts in the collective interest of the individuals on whose 

behalf it acts pursuant to its object. It is therefore an interest organisation within the meaning 

of Principle II. 

http://www.airbusinvestorsrecoverystichting.com/
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203 The Foundation is a non-profit organisation. In this action, it is not seeking compensation for 

itself other than compensation for the costs it must incur in order to conduct this action. Some 

of these costs are the costs incurred in order to finance these proceedings. The proceedings 

are necessary because Airbus does not wish to negotiate with the Foundation regarding an 

amicable settlement.  

204 The Foundation's board members and the legal and other persons affiliated with the 

Foundation perform their work on a not-for-profit basis. In Article 7(1) of its Articles of 

Association, the Foundation included a four-eyes system as proposed in Principle II.1 of the 

Claim Code as best practice.  

Principle III: external financing 

205 The Foundation complies with Principle III of the Claim Code with one minor exception, which 

the Foundation will explain in more detail below.  

206 The Claim Code and the WAMCA allow Article 3:305a foundations like the Foundation to 

attract external financing for the purpose of their work. The Foundation has attracted such 

financing because this ensures that the Injured Parties do not need to pre-finance the action 

themselves or bear the risk of the costs of the proceedings. By utilising the option of external 

financing, the Foundation has also levelled the playing field between the Injured Parties and 

Airbus, as Airbus has ample means with which it can "vigorously" defend itself in these 

WAMCA proceedings. It is reasonable for the Funder to receive compensation for making 

these means available.  

207 The Foundation also complies with the details from the eight articles of Principle III: 

i. The board investigated the capitalisation, track record and reputation of the Funder. 

The board and the Funder negotiated on the various terms and conditions of the 

financing before it was agreed. 

ii. The financing agreement was laid down in writing and contains a choice for Dutch law 

and for the Dutch courts, respectively, as the law and forum for dispute resolution. In 

the agreement the Funder also chose the Netherlands as its domicile. 

iii. The financing arrangements stipulate that control of the litigation and settlement 

strategies is exclusively vested in the Foundation. 

iv. The financing arrangements provide a scheme that safeguards the confidentiality of 

information provided to the Foundation and delineate the information to which the 

Funder has confidential access. 
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v. The financing arrangements provide a scheme that ensures that the Funder cannot 

terminate the agreement, except under special circumstances, before a final judgment 

has been obtained in the first instance; otherwise a notice period applies that gives 

the Foundation the reasonable opportunity to find alternative funding.  

vi. On a part of the website available to the public, the Foundation has explained (i) that 

third-party funding is involved, (ii) the identity and domicile of the external funder, and 

(iii) the main lines of the system of the fees and services agreed with the Funder. 

The website specifically explains that the Foundation is making use of litigation 

funding for the purpose of the present proceedings. The litigation funder is Woodsford 

Group Limited. Woodsford Group Limited has its registered office in the United 

Kingdom and places of business in London and elsewhere.  

The level of the compensation that can be claimed by the litigation funder depends on 

the amount of the damages. The percentage to which the litigation funder is entitled 

varies from 25% to 5%. Put differently: in any event, the Injured Parties will be entitled 

to at least 75% of the damages, without the Injured Parties having to incur any costs 

to that end. This percentage gradually increases from 75% to 95% depending on the 

amount of the damages awarded.  

vii. Principle III.8 also contains the best practice of the Foundation not being required to 

disclose the extent of the compensation to which the Funder is entitled, the budget 

available for the case, the funding documentation or other sensitive information, either 

on its website or otherwise, given the nature of its activities. The Foundation requests 

attention for this best practice. The Foundation can provide the District Court with any 

financing arrangements it may wish to receive. At the same time, the Foundation 

requests this District Court that Airbus not be offered insight into this information, as 

this would seriously impair the level playing field and is undesirable. For the record: 

any assessment by the District Court of the financing arrangements should be 

marginal.71 

208 The Foundation does not comply with one of these eight best practices with regard to Principle 

III. In this matter, the Foundation's counsel is acting not exclusively as the Foundation's 

counsel, but also as that of AIRL. Above, it was already explained that the Foundation is of 

the opinion that this is in its strategic interest and that the Injured Parties benefit from this. 

209 In particular, the Foundation points out the following circumstance, which justifies non-

compliance with the Claim Code in this case: 

 
71 Parliamentary Papers II 2016/17, 34608, no. 3, p. 20. 
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i. The Foundation and AIRL have agreed to cooperate and to speak with one voice 

through their common counsel. This will lead to more efficient dispute resolution, 

which is in the interest of the Injured Parties, and which is also in the interest of the 

defendant. The defendant's counsel will be able to speak to a single law firm 

representing all of the Injured Parties, making it easier for everyone involved to 

ultimately resolve the matter. This will also help to streamline the costs of the dispute 

ultimately borne by the Injured Parties: the fee of a single firm is lower than that of 

two. 

ii. The Foundation benefits from AIRL's work and the lawsuits it conducts, as the 

questions of law to be answered in order to establish Airbus' liability are the same, 

whether they are raised by either AIRL or the Foundation. Conducting the lawsuit 

based on a limited number of Injured Parties, as AIRL is doing, is expected to be more 

cost-efficient and expedient. In AIRL's ongoing proceedings, a hearing is already 

scheduled for June 2022 during which the subject of the applicable law will have 

central focus. As AIRL has brought claims of about 200 Injured Parties, the outcome 

of this debate in AIRL's proceedings will be relevant to the present proceedings. 

iii. Precedents exist in other areas of complex dispute resolution in which individual 

parties with similar or shared interests opt to engage the same counsel and to follow 

a collaboration strategy. Examples include shareholders with shared interests, 

bondholders or other creditors with shared interests, co-insurers or insurers and 

reinsurers in respect of the same underlying insured risk or loss, and contractors and 

subcontractors in respect of a construction contract.   

iv. In any event, the collaboration between the Foundation and AIRL by means of the 

same counsel is in line with the spirit of the Claim Code, in particular Principle III, with 

which the intention is to ensure that the funder of disputes is held to high standards of 

professionalism and that the foundation's independence is respected. The Foundation 

always emphasises in the agreements and ensures that on the side of the Foundation, 

with due observance of its responsibility in respect of the Injured Parties, the funding 

made available can be accessed and its counsel can be instructed at its own 

discretion. 

Respecting the independence of the Foundation is a key value for Woodsford. 

Woodsford is one of the world's leading international litigation funders and is one of 

the founders of the Association of Litigation Funders of England and Wales ("ALF"). 

ALF is an association of professional litigation funders that serves to promote best 

practices in the litigation funding industry. ALF played a key role in drawing up a code 

of conduct, published by the Civil Justice Council in 2011, which is comparable to the 

Claim Code. 
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Principle IV: independence 

210 The Foundation complies in full with Principle IV of the Claim Code. 

211 The Foundation's board is composed so as to ensure that, its board members can act 

independently and critically – with due observance of the Foundation's Articles of Association 

and the applicable regulations – in respect of one another, the Supervisory Board, the Funder 

and the Injured Parties. No close family or similar relationships exist between members of the 

board and members of the Supervisory Board, either within or between these bodies. 

Furthermore, the Foundation does not enter into agreements with natural or legal persons with 

which a member of its board or its Supervisory Board is affiliated. 

212 Moreover, the members of the board and the Supervisory Board have no economic interest in 

the possible outcome of this lawsuit, further enhancing their independence and enabling them 

to objectively assess the best procedural or other strategy. 

213 The various members of the board each work in different sectors and have no cooperative 

relationships in their daily work. The same holds true for the members of the Supervisory 

Board. 

Principle V: composition, duties and working method of the board 

214 The Foundation complies with Principle V of the Claim Code.  

215 The composition of its board is balanced. The board is comprised of Rex, Van Rhijn and 

Vangaever, and it has the necessary legal and financial expertise to fulfil its duties. In any 

event, sufficient financial expertise is available through Rex and Vangaever, and sufficient 

legal expertise is available through Van Rhijn. A more detailed explanation of the board's 

expertise was already given above. 

216 The board reports at least once each year to the Supervisory Board on the policy it pursues. 

The board also submits the balance sheet, the statement of income and expenses and the 

budget to the Supervisory Board for approval. Lastly, the board must submit any possibly far-

reaching resolutions to the Supervisory Board. In practice, the board meets on a regular basis, 

by means of video conferencing or otherwise.  

217 The board also keeps a website pursuant to the Claim Code: 

www.airbusinvestorsrecoverystichting.com. There it publishes all information relevant to the 

Injured Parties, including the information mentioned in Claim Code V.8. 

http://www.airbusinvestorsrecoverystichting.com/
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Principle VI: board's fees 

218 The Foundation complies with Principle VI of the Claim Code. The members of the 

Foundation's board are remunerated proportionately to the nature and intensity of their work. 

Other than this fee, the board members receive no remuneration for their work.  

219 The fees of the board members will also be included, with notes, in the Foundation's report 

and financial statements. The main lines of the remuneration policy will also be published on 

the Foundation's website by means of those documents. 

Principle VII: Supervisory Board 

220 The Foundation complies in full with Principle VII of the Claim Code.  

221 The Foundation has established a Supervisory Board that meets at least once each year. The 

Supervisory Board and the board also meet at least once each year in a joint meeting to 

discuss the general lines of the strategy and the policy pursued and to be pursued in the future. 

The members of the Supervisory Board receive a non-excessive fee for expenses and 

attendance as well as remuneration. 

222 The Supervisory Board members are Bos, Vinkesteijn and Aziz. Given the background of the 

Supervisory Board, it has the necessary legal and financial expertise to fulfil its duties. A more 

detailed explanation of the Supervisory Board's expertise was already given above.  

223 The Supervisory Board has the rights of approval and information as described in Principle 

VII, and will also draw up a document each year in which it reports on its supervision. 

224 With regard to the interests being represented, the members of the Supervisory Board can 

operate independently and critically.  

225 Formally, none of the members of the Supervisory Board were appointed by the Funder, but 

the Foundation points out that Aziz worked for the Funder in the past. In addition, the Funder 

has an interest in Frome Wye Limited, where Aziz holds a position as independent non-

executive director. For the sake of transparency, the Foundation believes it is important to 

share the relationship between Aziz and the Funder.  

226 All members of the Supervisory Board have executive or supervisory experience. The 

Supervisory Board provides the board with requested and unsolicited advice, with which it 

focuses on fulfilling the duties concerning the interests described in the Foundation's object 

according to its articles of association. 
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V.8 Additional standing requirements 

227 Article 3:305a(3) DCC contains a number of additional standing requirements. The Foundation 

also satisfies these requirements. 

Not for profit 

228 The board members have no direct or indirect profit objective that is realised via the legal 

entity. The members of the board and the Supervisory Board use their knowledge and skills 

for the Foundation's benefit because they want to realise the Foundation's object according to 

its Articles of Association. Each of them chooses to devote their time to the Foundation, while 

their expertise could be used in a different manner for more monetary gain. 

229 Also relevant is that the Foundation is a non-profit organisation. In these proceedings, the 

Foundation is not seeking any compensation for itself other than compensation of the costs it 

has incurred and will incur. 

Close connection to the jurisdiction of the Netherlands 

230 The Foundation also satisfies the "scope rule", as the Foundation's claims are sufficiently 

connected to the jurisdiction of the Netherlands. A sufficiently close connection exists if one of 

the three situations mentioned in Article 3:305a(3)(b) DCC exists. Two of these situations 

apply in any event: 

i. Article 3:305a(3)(b)(2) DCC applies because the legal entity against which the claim 

is directed has its registered office in the Netherlands, and additional circumstances 

point to a sufficient connection with the jurisdiction of the Netherlands. Airbus has its 

registered office in the Netherlands, in addition to which it has chosen the Netherlands 

as its home Member State for the purpose of its financial supervision. Airbus is also 

otherwise obliged to comply with Dutch regulations. The Foundation also points out 

the detailed explanation given above regarding the applicable law (see section 120), 

based on which the close connection with the Dutch system of law was already 

explained.  

ii. In addition, the place where the events occurred was in the Netherlands. This means 

that Article 3:305a(3)(b)(3) DCC is also applicable. The violation of the disclosure 

obligations took place in the Netherlands. 

231 The Foundation notes that there is good cause to doubt whether the scope rule is in 

accordance with European law, but because the Foundation satisfies this scope rule in any 

event in these proceedings, this District Court does not need to render an opinion on the 

reconcilability thereof with European law. 
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Consultation with Airbus 

232 The Foundation wrote to Airbus by letter of 6 August 2021 (Exhibit 29). In that letter, the 

Foundation not only held Airbus liable for its unlawful conduct – as also described in this 

summons – but also extended an invitation for amicable negotiations. 

233 Because Airbus did not respond to the Foundation's letter, the Foundation's counsel sent a 

reminder on 26 November 2021 (Exhibit 30). Airbus eventually responded by letter of 1 

December 2021 (Exhibit 31). According to its letter, Airbus sees no reason for the proposed 

consultation and will "vigorously" defend itself in proceedings. 

234 In the run-up to the present proceedings, the Foundation again attempted to negotiate with 

Airbus. A letter was sent with a negotiation offer to this end on 16 March 2022 (Exhibit 32). 

The response on behalf of Airbus on 17 March 2022 merely consisted of a reference to the 

letter of 1 December 2021 (Exhibit 33).  

235 The Foundation has endeavoured to arrive at an amicable solution with Airbus, but Airbus 

regrettably prefers to submit the matter to the courts. In any event, the Foundation has satisfied 

the requirement of previous consultation pursuant to Article 3:305a(3)(c) DCC. 

VI AIRBUS’ DEFENCE AND REFUTATION 

236 To date Airbus has not presented a reasoned defence. In its letter of 1 December 2021, Airbus 

did not discuss the grounds of defence; it merely asserted that it has complied with the 

obligations it bears. Otherwise, Airbus sufficed by announcing that it would vigorously defend 

itself. Airbus has not put forward a substantive defence in AIRL's proceedings, either. For the 

time being, Airbus has only put forward claims in motion proceedings that mainly pertain to 

the scheduling of the proceedings.  

237 In so far as Airbus is arguing that it was free to refrain from disclosing more information 

concerning the large-scale, serious corruption scandal, the Foundation refers to what it has 

already put forward in this regard. Airbus's position is incorrect and untenable. 

VII EVIDENCE 

238 In substantiation of its assertions, the Foundation refers to the exhibits cited in this summons, 

which will be submitted upon appearance. Without assuming any burden of proof it does not 

bear by law, the Foundation also offers to further prove its assertions by all legal means. 

239 In this regard, the Foundation points out that Airbus has acknowledged its malicious practices 

in the settlements with various authorities, and that Airbus cannot refute that 
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acknowledgement (see section 48 et seq. above). The relevant facts have therefore already 

been established.  

240 The Foundation expressly offers proof, including for (i) its assertion that the Injured Parties 

acquired and/or held shares in the Relevant Period, and (ii) its assertion that the chance of 

loss is plausible. 

241 Furthermore, on the first day of the proceedings the Foundation will submit the exhibits, while 

simultaneously sending these to Airbus's counsel. This will include a list of all abbreviations 

and definitions (Exhibit 34) and a timeline with a summary of the key dates (Exhibit 35). 

VIII EXPLANATION OF THE RELIEF SOUGHT 

242 Claim A entails the request to designate the Foundation as the Exclusive Representative within 

the meaning of Article 1018e(1) DCCP. According to that article, relevant to this is the fact that 

the Foundation satisfies the requirements for standing from Article 3:305a DCC. The fact that 

the Foundation satisfies these requirements was explained above.  

243 Claim B concerns the group of injured parties that are being represented by the Foundation in 

these proceedings. The Foundation has explained that the indication Injured Parties should 

not be limited to investors in Airbus residing or having their registered office in the Netherlands.  

244 Claim C seeks a declaratory decision entailing that according to the applicable law – in the 

Foundation's opinion: Dutch law – Airbus acted unlawfully in respect of the Injured Parties.  

245 Claim D seeks a declaratory decision entailing that Airbus is liable for the losses suffered by 

the Injured Parties due to the unlawful conduct described in this summons. 

246 Claim E concerns an order for Airbus to compensate the losses suffered, to be increased by 

the statutory interest. The WAMCA regime is geared towards flexible settlement of losses for 

large groups of injured parties. Precedents cannot yet be derived in this regard from the 

WAMCA cases currently pending, but during the course of these proceedings the Foundation 

will further discuss the most adequate manner for settling the losses in the present case, if 

necessary by means of a referral to follow-up proceedings for the determination of damages.     

247 Claim F concerns the various costs incurred, being incurred and to be incurred by the 

Foundation in connection with its work on behalf of the Injured Parties. The Foundation is 

seeking compensation of all actual costs and investments, on the basis of Article 6:96 DCC 

(extrajudicial costs), Article 1018l(2) DCCP (costs of the proceedings) and Article 237 DCCP. 

These include all of the fees stipulated by the litigation funder. 
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248 It follows from earlier case law of the Supreme Court that the court may award a funding fee 

percentage as compensation for the costs incurred. The legislative history is unambiguous on 

this point as well: the Foundation is entitled to compensation of its costs, as paid by the 

litigation funder: 

"If an external funder is involved, in general it also pays the costs of the exclusive 

representative. Article 6:96 DCC and Article 1018l of the proposal can then be used to 

obtain compensation of the funder's costs."72  

249 The legislative history also shows that the Foundation may seek compensation of costs 

incurred outside of the proceedings.  

"In settlement by the court of a class action, the costs outside of the proceedings can 

be recovered as loss (Article 6:96 DCC). The costs of the proceedings themselves and 

other costs incurred can also be compensated as costs of the proceedings (Article 

1O18l DCCP)."73  

250 The fee to be paid to the litigation funder in this case is also reasonable, as the litigation funder 

bears the entire risk of the proceedings, i.e. that these costs might not render any result 

whatsoever. This concerns substantial investments made by the litigation funder, given that 

the agreements stipulate that the litigation funder pays the Foundation's costs. This concerns 

costs for the investigation into the facts and the law, the fees for the board and the Supervisory 

Board, the Foundation's costs for other advisers, costs for insurance, website costs, PR costs, 

and – obviously – the investment required for conducting the present proceedings, in the form 

of costs for counsel, the court registry fee and the like. 

 
72  Parliamentary Papers II 2017/18, 34 608, no. 9, page 5. Also see page 14 of the same legislative record: "The costs incurred 

can be compensated as loss (Article 6:96 DCC for the extrajudicial costs) or as part of the reasonable and proportionate costs 
of the proceedings that the court can order the party held liable to pay when determining the settlement of losses in a class 
action (Article 1018l DCCP)." 

73  Parliamentary Papers II 2017/18, 34 608, no. 9, page 5. 
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251 WHEREFORE: 

it may please this District Court, through a judgment immediately enforceable in so far as possible 

regardless of appeal:  

 

A to designate the Foundation as the Exclusive Representative within the meaning of Article 

1018e(1) DCCP; 

B to rule that in these proceedings, the Exclusive Representative represents the interests of the 

following Injured Parties: 

(i) every natural and legal person residing or domiciled in the Netherlands who 

acquired listed shares in Airbus in the Relevant Period (1 January 2008 through 

31 July 2020), and 

(ii) every natural and legal person residing or domiciled outside of the Netherlands 

who acquired listed shares in Airbus in the Relevant Period (1 January 2008 

through 31 July 2020). 

 

C to render a declaratory decision entailing that Airbus SE acted unlawfully in respect of the 

Injured Parties according to the applicable law; 

D to render a declaratory decision entailing that Airbus is liable for the losses suffered by the 

Injured Parties due to the unlawful conduct described in this summons; 

E to order Airbus SE to compensate the losses, to be increased by the statutory interest, suffered 

by the Injured Parties as a result of the unlawful conduct of Airbus SE, to be further determined 

in follow-up proceedings for the determination of damages and to be settled in accordance 

with the law; and 

F to order Airbus SE to: 

(i) compensate in full the actual costs of the proceedings in this case, the 

extrajudicial costs and further costs incurred by the Foundation, on the basis of 

Article 1018l(2) DCCP and/or Article 237 DCCP and/or Article 6:96 DCC, all to 

be increased by the statutory interest from the date of the judgment to be 

rendered until the day of payment in full; 

(ii) compensate in full the extrajudicial and other costs incurred and to be incurred 

within the context of the settlement, on the basis of Article 6:96 DCC, all to be 

increased by the statutory interest from the date of the judgment until the day of 

payment in full; and 



 
 
 
 
 

 

      75/77 

 

 

 

compensate in full the agreed fee to be paid to the Funder, on the basis of Article 

6:96 DCC and/or Article 1018l(2) DCCP, as to be calculated based on the further 

information to be submitted by the Foundation. 

 

Bailiff's costs: 

  

This case is being handled by J. de Jong – jdejong@scott-scott.com - +31 20 808 2064 

mailto:jdejong@scott-scott.com
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