
 

 
4132-0077-7526, v. 2 

SUMMONS IN PROCEEDINGS BASED ON THE SETTLING OF LARGE SCALE-

LOSSES OR DAMAGE (CLASS ACTIONS) ACT 

 

Today, the   two thousand twenty two, 

at the request of: 

 

(1) Stichting Consumenten Competition Claims, a foundation having its registered 

office in Amsterdam and its principal place of business at Keizersgracht 241, 1016 

EA, Amsterdam; 

 

electing address for service in this matter at the offices of Scott+Scott Attorneys at 

Law, LLP at Herengracht 286, 1016 BX Amsterdam, where the case is being 

handled under the responsibility of mr. S. Tuinenga, mr. D.B. Berkhout, mr. R.J.G. 

Lamberti and mr. A.A. Koeman, with the right of substitution, who are appointed as 

attorneys and will act as such;  

 

 

I HAVE SUMMONED: 

 
(1) The legal entity under Irish law Apple Distribution International Limited, without 

known domicile or place of business in the Netherlands but having its registered 

office and principal place of business at Hollyhill Industrial Estate, Hollyhill, Co., 

Cork in Ireland, therefore I, (assigned) bailiff, pursuant to Article 56 of the Dutch 

Code of Civil Procedure and in my capacity as transmitting agency as referred to 

in EC Regulation No 1393/2007 of the European Parliament and of the Council of 

the European Union of 13 November 2007 on the service in the Member States of 

judicial and extrajudicial documents in civil or commercial matters (the “EU Service 

Regulation”), have today sent two copies of this writ, with a translation into the 

English language because the defendant at 1 does not understand Dutch, to the 

receiving body in Ireland, to wit: 

 

Service of EU documents 

Courts Service Centralised Office 

Combined Court Ofice 

The Courthouse 

Castlebar 

Co. Mayo 

F23 YA99 

Ireland 

 

the dispatch has taken place by UPS courier with confirmation of receipt; 

 

I completed the form referred to in Article 4(3) of the EU Service Regulation 

“request for service or notification of documents”, included in Annex I to the EU 

Service Regulation (the “Article 4(3) form”) in the English language; 



 

 
4132-0077-7526, v. 2 

I have requested that the receiving body serve this document and the 

aforementioned copy on the defendant at 1 in the manner described at 5.1. on the 

Article 4(3) form to wit: service in accordance with the law of the Member State 

addressed; 

 

IN ADDITION, FOR SERVICE/NOTIFICATION TO AFOREMENTIONED APPLE 

DISTRIBUTION INTERNATIONAL LIMITED, 

 

today I, (assigned) bailiff, in accordance with Article 56(3) of the Dutch Code of Civil 

Procedure and Article 14 of the EU Service Regulation, have sent a copy of this 

writ, along with a translation of this writ into English, by UPS courier to the address 

of the aforementioned defendant at 1, along with the standard form mentioned in 

Article 8 of the EU Service Regulation, included in Annex II of the EU Service 

Regulation, with the statement that the defendant at 1 may refuse this document if 

it is not written in a language or accompanied by a translation as referred to in 

Article 8(1) of the EU Service Regulation and that the refused documents must be 

returned within the period stated in the aforementioned Article. 

 
(2) The legal entity under Irish law Apple Operations International Limited, without 

known domicile or place of business in the Netherlands but having its registered 

office and principal place of business at Hollyhill Industrial Estate, Hollyhill, Co., 

Cork in Ireland, therefore I, (assigned) bailiff, pursuant to Article 56 of the Dutch 

Code of Civil Procedure and in my capacity as transmitting agency as referred to 

in EC Regulation No 1393/2007 of the European Parliament and of the Council of 

the European Union of 13 November 2007 on the service in the Member States of 

judicial and extrajudicial documents in civil or commercial matters (the “EU Service 

Regulation”), have today sent two copies of this writ, with a translation into the 

English language because the defendant at 2 does not understand Dutch, to the 

receiving body in Ireland, to wit: 

 

Service of EU documents 

Courts Service Centralised Office 

Combined Court Office 

The Courthouse 

Castlebar 

Co. Mayo 

F23 YA99 

Ireland 

 

the dispatch has taken place by UPS courier with confirmation of receipt; 

 

I completed the form referred to in Article 4(3) of the EU Service Regulation 

“request for service or notification of documents”, included in Annex I to the EU 

Service Regulation (the “Article 4(3) form”) in the English language; 
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I have requested that the receiving body serve this document and the 

aforementioned copy on the defendant at 2 in the manner described at 5.1. on the 

Article 4(3) form to wit: service in accordance with the law of the Member State 

addressed; 

 

IN ADDITION, FOR SERVICE/NOTIFICATION TO AFOREMENTIONED APPLE 

OPERATIONS INTERNATIONAL LIMITED, 

 

today I, (assigned) bailiff, in accordance with Article 56(3) of the Dutch Code of Civil 

Procedure and Article 14 of the EU Service Regulation, have sent a copy of this 

writ, along with a translation of this writ into English, by UPS courier to the address 

of the aforementioned defendant at 2, along with the standard form mentioned in 

Article 8 of the EU Service Regulation, included in Annex II of the EU Service 

Regulation, with the statement that the defendant at 2 may refuse this document if 

it is not written in a language or accompanied by a translation as referred to in 

Article 8(1) of the EU Service Regulation and that the refused documents must be 

returned within the period stated in the aforementioned Article. 

 
(3) (A) The company under the laws of the United States of America Apple Inc., 

without known domicile or place of business in the Netherlands, but having its 

registered office and place of business at One Apple Park Way, Cupertino, 

California 95014 in the United States of America, therefore serving my writ in 

accordance with Article 55(2) of the Dutch Code of Civil Procedure at the office of 

the officer of the Public Prosecution Service at the Amsterdam District Court at 

IJdok 163 in Amsterdam, serving my writ there and leaving two copies thereof, 

along with two translations of this writ into English, with: 

 

employed there 

 

stating that a request is made to serve the writ in accordance with Articles 3-6 of 

the Convention of 15 November 1965 on the Service Abroad of Judicial and 

Extrajudicial Documents in Civil or Commercial Matters by simple delivery or – if 

this is not possible – by service with due observance of the law of the United States 

of America, in both cases on submission of a receipt. 

 

Furthermore, I will send a third and fourth copy of this writ, including English 

translations of these documents, to the address of the aforementioned address of 

Apple Inc. by registered post and by UPS courier without delay. 

 

A proof of payment attached to this writ now shows that the costs owed in 

connection with the delivery of the writ in the amount of (USD) $95 have been 

transferred to Wells Fargo Bank, account no. 2007107119, stating Swift Code: 

WFBIUS6S, 1763 4th Ave South, Seattle, Washington 98134 USA stating “Service 

of documents to defendant Apple Inc.” 
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and furthermore I have, in accordance with Article 10(b) of the Convention on the 

Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial 

Matters of 15 November 1965, today sent a copy of this writ without exhibits, with 

an English translation thereof, to a bailiff, official or other person authorized in this 

respect in the State of California (United States of America) with the request to 

effect service or notification hereof to Apple Inc., with due observance of the forms 

prescribed in the State of California (United States of America); 

 
(B) The company under the laws of the United States of America Apple Inc., 

without known domicile or place of business in the Netherlands, but having its 

registered office and place of business at the office of its designated ‘service agent’, 

being CT Corporation System, having its principal place of business at 330 N Brand 

Blvd, Ste 700, Glendale, CA 91203 in the United States of America, therefore 

serving my writ in accordance with Article 55(2) of the Dutch Code of Civil 

Procedure at the office of the officer of the Public Prosecution Service at the 

Amsterdam District Court at IJdok 163 in Amsterdam, serving my writ there and 

leaving two copies thereof, along with two translations of this writ into English, with: 

 

employed there 

 

stating that a request is made to serve the writ in accordance with Articles 3-6 of 

the Convention of 15 November 1965 on the Service Abroad of Judicial and 

Extrajudicial Documents in Civil or Commercial Matters by simple delivery or – if 

this is not possible – by service with due observance of the law of the United States 

of America, in both cases on submission of a receipt. 

 

Furthermore, I will send a third and fourth copy of this writ, including English 

translations of these documents, to the address of the aforementioned address of 

Apple Inc. by registered post and by UPS courier without delay. 

 

A proof of payment attached to this writ now shows that the costs owed in 

connection with the delivery of the writ in the amount of (USD) $95 have been 

transferred to Wells Fargo Bank, account no. 2007107119, stating Swift Code: 

WFBIUS6S, 1763 4th Ave South, Seattle, Washington 98134 USA stating “Service 

of documents to defendant Apple Inc.” 

 

and furthermore I have, in accordance with Article 10(b) of the Convention on the 

Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial 

Matters of 15 November 1965, today sent a copy of this writ without exhibits, with 

an English translation thereof, to a bailiff, official or other person authorized in this 

respect in the State of California (United States of America) with the request to 

effect service or notification hereof to Apple Inc., with due observance of the forms 

prescribed in the State of California (United States of America); 
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(4) the private company with limited liability Apple Holding B.V., having its statutory 

seat in Bunnik and with its principal place of business at (1017 PS) Amsterdam at 

Leidseplein 29, the Netherlands, serving the writ at this address and leaving a copy 

thereof with; 

 

 
(5) the private company with limited liability Apple Benelux B.V., having its statutory 

seat in Bunnik and with its principal place of business at (1017 PS) Amsterdam at 

Leidseplein 29, the Netherlands, serving the writ at this address and leaving a copy 

thereof with; 

 

 
(6) the private company with limited liability Apple Retail Netherlands B.V., having its 

statutory seat and principal place of business at (1101 CM) Amsterdam at 

Herikerbergweg 238, Luna ArenA, the Netherlands, serving the writ at this address 

and leaving a copy thereof with; 

 
 

The first up to and including the sixth defendant are also jointly referred to as the 

“Defendants” and individually as “Defendant”. The claimant and the Defendants are also 

jointly referred to as the “Parties”. 

 

TO APPEAR: 

on Wednesday 6 July 2022 (Wednesday six July two thousand twenty two) at 10:00 am (ten 

o’clock) (the “First Cause-list Day”), not in person, but represented by an attorney at the 

hearing of the Amsterdam District Court, civil-law team, commercial matters department, to 

be held in the court building in Amsterdam, at Parnassusweg 280, 1076 AV Amsterdam;  

 

WITH NOTIFICATION: 

that each defendant shall be charged a court registry fee upon appearing in the proceedings, 

payable within four weeks from the time of appearance, the amount of which is mentioned in 

the most recent annex to the Dutch Act on Court Fees in Civil Cases (Wet griffierechten 

burgerlijke zaken) as in force at the time on which payment of the court registry fee by the 

defense becomes due (i.e. upon appearing in the proceedings); that this annex to the Dutch 

Act on Court Fees in Civil Cases can be found on the website: www.kbvg.nl/griffierechtentabel 

or on the website: http://wetten.overheid.nl/;  

that Defendants appearing by the same attorney and submitting identical statements shall, 

on the basis of Article 15 of the Act on Court Fees in Civil Cases (Wet griffierechten burgerlijke 

zaken), only be charged a single court fee; 
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that in the event a person is of limited means, a court registry fee shall be charged for those 

of limited means as established or pursuant to the law, if at the time on which the court registry 

fee is levied this person has submitted: 

1°. a copy of the decision to grant legal assistance, as meant in Article 29 of the Dutch 

Legal Aid Act (Wet op de rechtsbijstand), or if this is not possible due to circumstances 

that cannot be reasonably attributed to him, a copy of the application as meant in 

Article 24(2) of the Dutch Legal Act, or  

2°. a statement by the Board of the Legal Aid Council, as meant in Article 7(3)(e) of 

the Legal Aid Act (Wet op de rechtsbijstand), demonstrating that his income does not 

exceed the amounts referred to in the General Administrative Order made pursuant 

to Article 35(2) of that Act, that each of the Defendants must ensure that the court 

registry fee owed by him is paid or transmitted to the account of the District Court 

where this case is pending within four weeks after the cause-list date on which the 

defendant appears in the proceedings;  

that if on the First Cause-list Day a Defendant fails to appear in the prescribed manner (i.e. 

represented by an attorney) or fails to pay the court registry fee due on its timely appearance, 

and the prescribed time limits and formalities have been observed, the Court will grant leave 

to proceed in default of that Defendant’s non-appearance and award the claim described 

below, unless it finds it to be unlawful or without basis; 

that if at least one of the Defendants appears in the prescribed manner (i.e. represented by 

an attorney) and pays the court registry fee, due on its appearance in time, and the prescribed 

time limits and formalities have been observed with respect to the other Defendant(s), said 

other Defendant(s) will be declared in default of appearance and the proceedings will continue 

between the Claimants and the appearing Defendants, after which a single judgment will be 

rendered for all parties, which will be considered to be a judgment in a defended action, 

AND STATING THAT: 

 

The claimant, at the burden of inadmissibility, submits the writ of summons to the court 

registry within two days after the day of the summons and simultaneously records the 

summons in the central register for class actions as referred to in Article 3:305a(7) of the 

Dutch Civil Code, which can be found at www.rechtspraak.nl/Registers/centraal-register-

voor-collectieve-vorderingen. The record will be accompanied by a copy of the summons,  

 

IN ORDER TO: 

 

Hear the claimant’s claim and move as follows: 

http://www.rechtspraak.nl/Registers/centraal-register-voor-collectieve-vorderingen
http://www.rechtspraak.nl/Registers/centraal-register-voor-collectieve-vorderingen
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1. INTRODUCTION AND SUMMARY 

A. The crux of the case 

1.1 For over a decade, Apple has abused its dominant position in the markets for app 

distribution and payment processing on its operating system iOS (“iOS”). This 

unlawful behavior started, since at least 1 September 2009, and continues to this day 

(“Relevant Period”). Every day Apple is foreclosing competition on iOS and every 

day Apple is exploiting consumers who purchase apps or make in-app purchases on 

iOS.  

1.2 The Stichting Consumenten Competition Claims (“Foundation”) represents (i) 

persons residing in the EU who (ii), since 1 September 2009 while residing in the EU 

(iii), have purchased applications (“apps”) in the Apple App Store, and/or have made 

in-app purchases utilizing Apple in-app purchasing (“Apple IAP”), all this to the 

exclusion of apps created by Apple itself (the “Consumers”). 

1.3 The Foundation demands that the defendants Apple Inc., Apple Distribution 

International Limited, Apple Operations International Limited, Apple Holding B.V., 

Apple Benelux B.V. and Apple Retail Netherlands B.V.  (“Defendants” or “Apple”) 

cease and not resume their unlawful conduct and compensate Consumers for the 

damages suffered as a result of this conduct. Consumers in the EU have suffered at 

least EUR 2.7 to EUR 4.7 billion in damages. The Foundation additionally claims 

interest and future damages which means that the damages can accumulate to EUR 

5 billion. 

B. The unlawful behavior 

1.4 Apple has created on its operating system iOS (which it uses for iPhones and iPads) 

a closed ecosystem in which any competition with Apple is impossible. From the 

creation of the Apple App Store in 2008, Apple did not allow app developers to 

distribute apps on iOS in ways other than via Apple’s App Store. In so doing, Apple 

created a monopoly in the market for the distribution of apps on iOS. To be able to 

distribute apps via the Apple App Store app developers have to pay a yearly “App 

Developer Program” fee of USD 99,-. Furthermore, app developers have to pay 30% 

of their app sales price to Apple.1 

1.5 Starting in September 2009, Apple also made the use of its payment processing tool 

Apple IAP compulsory for app developers. Since then, app developers also have to 

pay a 30% commission for purchases that Consumers make in the app developers’ 

own apps on iOS.2 In this way, Apple created a monopoly on the market for payment 

processing on iOS. In addition, Apple limits the freedom of app developers to set their 

prices by imposing certain price tiers. 

 
1  As discussed in section 3 sub C, there are very limited exceptions to the 30% commission. The 

Foundation’s economic experts estimate that Apple’s weighted average commission is 29.6%, and 
therefore very close to 30%.  

2  The same exceptions as for app purchases apply, see again in section 3 sub C.  
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1.6 Ultimately, Consumers bear the brunt of Apple's unlawful actions. Their freedom of 

choice is sharply limited, and the excessive, monopolistic prices charged by Apple are 

passed on to Consumers by app developers. 

C. The infringements 

1.7 Apple’s conduct is unlawful for a variety of reasons. First, Apple has infringed article 

102(a) of the Treaty on the Functioning of the European Union (“TFEU”) as well as 

Article 24 of the Dutch Competition Act3 by imposing unreasonable conditions on app 

developers for the distribution of apps and payment processing on iOS. It concerns at 

least the following unreasonable conditions: 

(i) the prohibition of alternative app stores;  

(ii) the prohibition to use alternative payment providers;  

(iii) the prohibition of hyperlinks (or references in any manner) to websites with 

alternative purchase methods (“anti-steering”);  

(iv) the restrictions on access to customer data relating to the app developers;  

(v) arbitrary conditions and arbitrary application by Apple of its conditions; and 

(vi) Applying an unfair pricing system. 

1.8 Due to the unreasonable conditions, every form of competition has been excluded 

and Apple has charged monopoly prices. 

1.9 Second, Apple has infringed article 102(d) TFEU by tying its Apple App Store app 

distribution service to its IAP payment processing service. Apple has abused its 

dominant position in the app distribution market on iOS by foreclosing competition in 

the payment processing market on iOS. This exclusion of competition has also led to 

monopoly prices charged by Apple.  

1.10 Third, the monopoly prices in itself are also in violation with the prohibition of the abuse 

of a dominant position. Apple has violated Article 102(a) TFEU by charging excessive 

prices for app distribution and payment processing. Between what Apple charges and 

Apple's actual costs for the Apple App Store and Apple IAP is a huge, disproportionate 

gap. Apple's prices are excessive in itself and compared to competing products.  

1.11 Fourth, Apple has infringed article 101 TFEU by imposing specific price categories on 

app developers for the sale of apps via the Apple App Store. This practice qualifies 

as illegal resale price maintenance under article 101 TFEU as well as Article 6 of the 

Dutch Competition Act. 

D. Investigations by public authorities 

1.12 Several public authorities are investigating Apple's practices. For instance: 

(i) On 24 August 2021, the Dutch competition authority ACM established that 

Apple had abused its dominant position by imposing on app developers the 

 
3  Where the Foundation refers to provisions of European competition law it also refers to similar provisions 

of national competition laws, such as article 6 and article 24 of the Dutch Competition Act (“Mw”), unless 
this is explicitly excluded. 
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use of Apple IAP and prohibiting references to alternative purchasing methods 

(the “Infringement Decision”).4 The Infringement Decision is focused on 

dating apps, but the reasoning which is the basis of this decision applies to 

other iOS apps as well. The District Court of Rotterdam in summary 

proceedings confirmed the Infringement Decision. 

(ii) On 30 April 2021, the European Commission (“Commission”) issued 

objections against Apple for abuse of dominance. The objections include, inter 

alia, the obligation for app developers to use IAP and the prohibition of 

references to alternative purchasing methods.5 

(iii) On 3 March 2021 the United Kingdom Consumer Markets Authority (“CMA”) 

initiated an investigation into Apple’s anticompetitive practices in relation to the 

distribution of apps and the conditions imposed on app developers.6  

(iv) Further examples include the Australian Competition & Consumer 

Commission ACCC (“ACCC”), the Committee on the Judiciary in the US, the 

Korean communications commission KCC, the Japanese competition 

authority JFTC and the Indian competition authority CCI, all of which are 

investigating Apple’s practices.  

1.13 Enforcement action by various public authorities has still not ensured that Apple has 

ceased its illegal practices. For example, in the Netherlands, Apple refuses to comply 

with the ACM's Infringement Decision, even after the Rotterdam District Court 

confirmed that the Infringement Decision is lawful. Apple chooses to ignore the law 

and accept the resulting fines.7 It can afford the accumulating millions in fines because 

of the huge profits it makes from the excessive prices. The present case is thus 

necessary to bring Apple's unlawful conduct to an end. 

E. The Foundation’s demands 

1.14 The Foundation holds Apple liable for its unlawful behavior towards the Consumers, 

and demands that Apple (i) immediately cease and not resume its unlawful actions; 

and (ii) compensates the Consumers for the damage that has been suffered.  

1.15 Consumers in the EU have spent around EUR 21 billion in the Apple App Store since 

September 2009, of which more than EUR 6 billion was paid to Apple based on the 

applicable commissions of usually 30%. But for the infringements, Apple would not be 

able to charge monopoly prices for app distribution and payment processing as there 

would be competing suppliers. The commissions would then, ultimately, be 5%. 

Economic theory and empirical research show that the lower prices would be passed 

on to consumers to a very large extent: for 75 up to 93%.  

1.16 On this basis the Foundation’s economic experts estimate that EU consumers 

suffered damage of at least EUR 2.7 billion up to EUR 4.7 billion (excluding statutory 

 
4  See section 4 sub B.  
5  See section 4 sub C.  
6  See section 4 sub D.[ 
7  https://www.acm.nl/nl/publicaties/acm-nieuwe-app-maken-onnodige-en-onredelijke-voorwaarde-van-

apple-aan-datingapp-aanbieders.  

https://www.acm.nl/nl/publicaties/acm-nieuwe-app-maken-onnodige-en-onredelijke-voorwaarde-van-apple-aan-datingapp-aanbieders
https://www.acm.nl/nl/publicaties/acm-nieuwe-app-maken-onnodige-en-onredelijke-voorwaarde-van-apple-aan-datingapp-aanbieders
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interest). In addition to this amount, the Foundation also claims statutory interest and 

future damage. The Foundation also demands that Apple immediately ceases and not 

resumes its unlawful actions, subject to periodic penalty payments.  

F. Plan of action 

1.17 This writ of summons is structured as follows. In section 2, the parties are introduced. 

1.18 The facts are then laid out in sections 3 and 4. After describing the historical 

background of the Apple App Store, Apple IAP and iOS, the Foundation describes the 

restrictions Apple imposes on app developers, and the resulting closed ecosystem in 

which no competition is possible. In section 4, the Foundation explains that Apple's 

behavior is and has already been under critical scrutiny in the Netherlands, the EU, 

and worldwide. In the Netherlands, abuse of dominance has already been established 

in the Infringement Decision. 

1.19 Sections 5 to 9 describe the grounds for Apple’s liability. The Foundation explains that 

Apple has a dominant position on the relevant markets and abuses this position. 

Subsequently, the Foundation explains that Apple also infringes the cartel prohibition. 

The Foundation establishes that on the basis of these infringements all Defendants 

are liable pursuant to EU law and applicable national laws.  

1.20 Sections 10 and 11 describe the damage suffered by consumers and an appropriate 

manner of claim settlement. The Foundation already included a specific proposal for 

collective claim settlement in this writ of summons. 

1.21 In sections 12 and 13 the Foundation explains that the Foundation’s claims are 

admissible and why the District Court has jurisdiction.  

1.22 Sections 14 to 18 deal with procedural subjects, such as the division of the burden of 

proof, defences of the Defendants and (an explanation of) the relief sought.  

2. PARTIES 

A. Defendants: Apple  

2.1 Apple Inc. is the parent company of the Apple Group.8 Apple is based in Cupertino, 

California, United States. Apple is engaged in the sale and offer of smart phones (the 

iPhone), tablets (the iPad), personal computers (the Mac computer), apps (e.g., the 

Apple App Store, Apple Music, Apple Arcade) and accessories (e.g., the AirPods, 

Apple Watch, Apple TV), among others. 

2.2 Apple also offers services such as cloud storage (iCloud), payment processing (Apple 

Pay, Apple IAP) and advertising services. Furthermore, Apple develops operating 

systems, including the operating system iOS for iPhones and iPads as well as MacOS 

for its Mac computers. As of September 25, 2021 Apple employs approximately 

154,000 people.9 

 
8  Exhibit SCCC – 0001: Trade register extract Apple Inc.  
9  Apple's annual report (10K filing) for the fiscal year ended September 25, 2021, available at: 

https://investor.apple.com/sec-filings/  

https://investor.apple.com/sec-filings/
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2.3 Apple, with a market capital of USD 3 trillion (USD 3,000,000,000,000, EUR 2.7 

trillion), is the largest company in the world.10 In 2021 Apples net sales were USD 366 

billion (EUR 323 billion) and its gross profit margin was USD 153 billion (EUR 135 

billion). About a quarter of its sales and profits are made in Europe.11 

2.4 In Europe, Apple offers its services to consumers through its wholly owned 

subsidiaries Apple Operations International Ltd. (“Apple Operations”)12 and Apple 

Distribution International Ltd. ("Apple Distribution").1314 In the Netherlands, Apple 

sells its iPhones and iPads, among other products, through Apple Retail Netherlands 

B.V. ("Apple Retail Netherlands")15. 

2.5 Apple Benelux B.V. ("Apple Benelux")16 serves as Apple’s headquarters in the 

Benelux. Apple Benelux is engaged in the sale, lease and rental of Apple products; 

sales, marketing and logistics support services in at least the Benelux region; and 

data transfer, research & development and administrative service activities to the 

Apple group of companies. 

2.6 Apple Holding B.V. ("Apple Holding")17 is the parent company of Apple Benelux. 

Apple Benelux and Apple Holding are both located in the Hirsch building on 

Leidseplein in Amsterdam, which is situated directly above an Apple store. The 

corporate structure, as far as relevant, is as follows: 

 
10 As of December 21, 2021, see https://www.investopedia.com/biggest-companies-in-the-world-by-

market-cap-5212784  
11  Apple's Annual Report (10-K filing) 2021, p. 22, see: 

https://s2.q4cdn.com/470004039/files/doc_financials/2021/q4/_10-K-2021-(As-Filed).pdf.  
12  Exhibit SCCC - 0002: Annual financial report 2020 Apple Operations International Ltd., p 33. 
13  Exhibit SCCC - 0003: Trade register extract for Apple Distribution International Ltd. 
14 Exhibit SCCC - 0004: Apple media services general terms and conditions for media services in 

the Netherlands (Dutch language). For other European countries, available at 
https://www.apple.com/nl/legal/internet-services/itunes/nl/terms.html   

15 Exhibit SCCC - 0005: KvK (Dutch Company Trade Register) extract for Apple Retail Netherlands 
B.V., p 1. See also https://www.apple.com/legal/sales-support/sales-policies/retail_nl.html  

16  Exhibit SCCC - 0006: Annual financial report 2020 Apple Benelux B.V., p. 7. See also Exhibit SCCC 
- 0007: KvK (Dutch Company Trade Register) extract for Apple Benelux. 

17  Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 33 and Exhibit 
SCCC - 0008: KvK (Dutch Company Trade Register) extract for Apple Holding B.V., p. 1. 

https://www.investopedia.com/biggest-companies-in-the-world-by-market-cap-5212784
https://www.investopedia.com/biggest-companies-in-the-world-by-market-cap-5212784
https://s2.q4cdn.com/470004039/files/doc_financials/2021/q4/_10-K-2021-(As-Filed).pdf
https://www.apple.com/nl/legal/internet-services/itunes/nl/terms.html
https://www.apple.com/legal/sales-support/sales-policies/retail_nl.html
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Figure 1 - corporate structure Apple 

 

B. Claimant: the Foundation 

2.7 The Foundation is a collective representative organization created to protect Dutch 

and European consumers from unfair market practices, such as violations of 

competition or consumer law. As is evident from its Articles of Association, as 

submitted herewith as Exhibit SCCC - 0009: Deed of Incorporation and Articles of 

Association of the Foundation, Article 2 (1), the purpose of the Foundation is: 

"(...) to represent the interests of the Defendants with respect to any injury 

which the Defendants claim to have suffered or will suffer as a result of any 

fraudulent, misleading or unfair trade practice that is unlawful under 

applicable law, including - but not limited to - one or more violations of 

(European, Dutch or foreign) competition law or (European, Dutch or 

foreign) consumer law." 

2.8 In order to achieve its objectives under its articles of association, the Foundation 

conducts research into the liability of third parties and supports and initiates legal 

proceedings to counter unlawful acts against consumers. These may be proceedings 

in the Netherlands or abroad, for example proceedings such as this one, on the basis 

of Article 3:305a DCC. The Foundation provides information to consumers about their 

rights and acts as a spokesperson on their behalf.18 The ultimate goal of the 

Foundation is to end violations of competition law and consumer law and to ensure 

that consumers' damages are compensated to them. This can be done either through 

a settlement or a court judgment. 

 
18 Exhibit SCCC - 0009: Deed of Incorporation and Articles of Association of the Consumer Competition 

Claims Foundation, Article 2 (2). 
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2.9 The Foundation has a management board and a Supervisory Board. The members of 

these bodies have the specific expertise required to adequately represent the interests 

of the group represented in these proceedings. The Foundation also further endorses 

the best practice provisions of the Claims Code 2019 (“Claims Code”), and follows 

the principles contained therein, as also evidenced by its compliance statement 

(Exhibit SCCC - 0010: Claims Code Compliance Statement Foundation).  

2.10 The Foundation does not have a profit motive. It also has no financial interest in the 

outcome of this proceeding. The Foundation will further explain its internal order and 

admissibility in Chapter 12 of this writ of summons. 

2.11 The Foundation is a permanent representative of the interests of Dutch and European 

consumers and is therefore not an ad hoc organization created specifically for this 

collective action against Apple. 

3. APPLE'S CLOSED ECOSYSTEM   

A. Introduction  

3.1 Apple prohibits any competition with both its app store (called the Apple App Store) 

and payment processor (called Apple IAP) on its iPhones and iPads. As a result, app 

developers and Consumers have no choice, and Consumers end up losing out by 

being forced to pay excessive prices.   

3.2 In this section, the Foundation will first explain the historical background of the iPhone, 

iPad and Apple's software (including iOS, the Apple App Store and Apple IAP). It will 

then describe Apple’s terms and conditions as well as the main restrictions that it 

imposes.  

3.3 The Foundation concludes that Apple has excluded all competition for more than a 

decade, thereby creating a completely closed ecosystem that leaves consumers with 

no choice but to pay far too high prices.   

B. Historical background: the introduction of iOS, the Apple App Store and 

Apple IAP 

I. The introduction of the iPhone and iOS in 2007 

3.4 In 2007, former Apple CEO Steve Jobs ("Jobs") announced the introduction of the 

iPhone at the MacWorld trade show in San Francisco. The iPhone was at that stage, 

and still is, equipped with Apple's proprietary operating system iOS by default.19 

 
19 Until 2009, it was still called "Apple OS."  
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3.5 Apps such as YouTube, Maps and Mail were automatically included with the iPhone 

and iOS. In 2008, the iPhone was also introduced in the Netherlands. The launch of 

the iPhone was followed by the launch of the iPad on April 3, 2010 in the U.S. and on 

July 23, 2010 in the Netherlands. The iPad also runs on iOS. 20 

II. The introduction of the Apple App Store in 2008 

3.6 When the iPhone was introduced, Apple thought that its pre-installed apps would be 

sufficient for consumers. These pre-installed apps had largely been developed by 

Apple itself. It soon became clear that consumers had a strong desire to use apps 

other than those developed by Apple itself. 

3.7 In 2008, Apple gave in to this desire and allowed third-party developed apps onto iOS. 

At the same time, Apple wanted to maintain full control over the apps that would 

become available on iOS. For this reason, it mandated app developers to distribute 

all apps through its own Apple App Store. App developers were not allowed (and still 

aren’t) to distribute apps on iOS in any other way, other than through the Apple App 

Store.  

3.8 On March 6, 2008, Apple announced the opening of the Apple App Store. At the same 

time Apple also made "tools" available to app developers for the development of apps 

(in the form of software development kits and application programming interfaces). In 

order to sell apps through the Apple App Store, app developers were required to 

become members of the Apple Developer Program for an annual fee of USD 99,- and 

had to sign Apple’s Developer Program License Agreement. To this day, app 

developers are still required to pay Apple USD 99,- each year in order to be allowed 

to distribute their apps through the Apple App Store.   

3.9 At the announcement, Jobs informed app developers that the Apple App Store would 

become the exclusive distributor for apps on iOS. App developers were required to 

remit 30% of the app selling price as a commission to Apple.  

3.10 The 30% commission would be used by Apple to build and maintain the Apple App 

Store. The Foundation submits a report of the presentation of the Apple App Store to 

app developers as Exhibit SCCC – 0012: Report Apple Software Development Kit 

Launch dated March 6, 2008. 

 
20 Originally on the same iOS version as the iPhone, but in September of 2019 this became a modified iOS 

(called iPadOS) which is modified to better suit the iPad's larger screen.  

Smartphones 

The iPhone was one of the first smartphones available to a wider audience. The ACM 

defines a smartphone in its study into app stores as "1) a type of mobile device that uses 

a high-level mobile operating system and 2) a device that runs a wide variety of apps that 

add extra functionality on the device."  

(Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 

20) 
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3.11 App developers immediately expressed concerns about the monopoly this would 

create for Apple:21 

 

3.12 Jobs replied that an app developer has no alternative or choice: it was (and is) 

impossible to provide iPhone users with apps (and since 2010, iPad users) without 

selling them through the Apple App Store:22 

 

3.13 To reassure app developers, he added that Apple had no intention of making a profit 

from the Apple App Store, all revenue would flow back to app developers:23 

 

3.14 On July 11, 2008, the Apple App Store went "live”.24 At the launch there were 500 

apps available, by 2009 there were 100,000, now there are more than 1.8 million apps 

available.25 The apps developed by independent app developers were an important 

reason for the (financial) success of the iPhone (and later the iPad).26 There’s a reason 

that Apple advertise the slogan "There's an app for that":   

 
21  Exhibit SCCC – 0012: Report Apple Software Development Kit Launch dated March 6, 2008. 
22  Ibidem. 
23  Ibidem. 
24  See: https://www.apple.com/newsroom/2008/09/09App-Store-Downloads-Top-100-Million-Worldwide/  
25  See: https://www.apple.com/newsroom/2018/07/app-store-turns-10/    
26  Sales of iPhones increased from 1.4 million in 2007 (when Apple had not yet opened the iPhone to 

developers) to 11.6 million in 2008 and 20.7 million in 2009. See 
https://www.statista.com/statistics/276306/global-apple-iphone-sales-since-fiscal-year-2007/  

https://www.apple.com/newsroom/2008/09/09App-Store-Downloads-Top-100-Million-Worldwide/
https://www.apple.com/newsroom/2018/07/app-store-turns-10/
https://www.statista.com/statistics/276306/global-apple-iphone-sales-since-fiscal-year-2007/
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Figure 2 - advertisement Apple 

3.15 Apple is still excluding all competition by prohibiting competing app "stores" on 

iPhones and iPads. It also still requires app developers to remit an excessive fee of 

30% on their sales prices as commission to Apple.27 As will be further explained in 

section 6 sub E this commission is disproportionate in relation to the cost of the Apple 

App Store and similar services. Apple’s commission is also excessive.   

3.16 In addition to the above conduct, Apple further acts as a commission agent in the sale 

of apps, shielding relevant customer data from app developers (see further section 3 

sub C). As a result, Apple restricts the service which app developers can provide to 

Consumers. For example, app developers cannot easily contact their users to help 

with app problems or take care of refunds. This ensures additional consumer harm.  

III. The introduction of the In-App Payment ("Apple IAP") requirement 

in 2009 

3.17 Since September 2009, Apple has required app developers to use its own payment 

processing service Apple IAP for payment processing for in-app purchases (so-called 

"in-app purchases"), and to pay a 30% commission for this as well.28 

3.18 Whether app developers use Apple IAP depends on the app developer's business 

model. Some app developers charge a certain amount for downloading their app from 

the Apple App Store. Other app developers offer their app for free, but then charge a 

fee within an app for an upgrade or premium version of the app. Yet another model is 

to charge a periodic fee for using an app (called a subscription model). 

 
27 With some very limited exceptions, see further section 3 sub C.  
28  Exhibit SCCC - 0013: Statement @@@@@in the Epic Games vs. Apple case, dated 21 August 

2020, p. 2. 
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3.19 Initially, app developers were free to choose their own payment processor for in-app 

purchases. For example, app developers were allowed to facilitate user in-app 

purchases through PayPal or a Mastercard credit card.    

3.20 Since September 2009, Apple has required app developers to use Apple IAP for 

payment processing within apps and has prohibited competition from alternative 

payment processors. Apple exploits this monopoly by imposing on app developers a 

commission of 30%, ten times the usual 3% rate for payment processing (see further 

section 6 sub E). To this day, Apple still forces app developers to pay an excessive 

commission of 30% for each in-app purchase.29 

3.21 See below, in Figure 3, a visual representation on how (in-)app purchases work. 

 
29 With some very limited exceptions, see further section 3 sub C.  

Business models apps 

 

Paid downloads: payment for download, then free access to app (e.g. Grand Theft Auto, 

BabyPhone 3G) 

In-app purchase: free download, additional services for a fee (e.g. Candy Crush, Clash of 

Titans) 

Freemium: free download, payment for additional options (e.g. Spotify, TomTom) 

Subscription: periodic payment for app use (e.g. Netflix, newspapers) 
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Figure 3 - visual representation on how (in-)app purchases work 

 

C. The restrictions that Apple imposes on app developers 

I. Introduction 

3.22 As explained above, Apple does not allow any competition in app distribution and 

payment processing on iOS. It is not possible for app developers to offer an alternative 
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app store on an iPhone or iPad (for example, offering an app store in which apps are 

more discoverable, or an app store specialized in games).  

3.23 Apple also prohibits app developers from offering alternative payment options to 

compete with Apple IAP, think of credit card or PayPal payments. Apple even prohibits 

app developers from informing their consumers (from within their apps) about 

alternative payment options outside the Apple ecosystem, for example through a web 

page. Its iOS "ecosystem" is thus completely closed off.  

3.24 The closed nature of Apple's ecosystem and the restrictions it imposes on app 

developers follow from a confusing web of terms, agreements and "guidelines" for app 

developers (the Foundation will refer to the terms, agreements and guidelines for app 

developers listed below collectively as the "Apple terms").  

3.25 The Foundation will detail the key conditions and restrictions Apple imposes on app 

developers below.30 

II. Apple Terms  

3.26 In order to offer apps on iOS, app developers must enter into an App Developer 

Agreement with Apple. The Foundation attaches the most recent version of this App 

Developer Agreement dated December 13, 2021 as Exhibit SCCC - 0014: Apple 

Developer Agreement dated December 13, 2021 (the "Developer Agreement"). 

3.27 Subsequently, app developers must enter into an App Developer Program License 

Agreement with Apple to distribute their apps through the Apple App Store. The 

Foundation attaches the most recent version as Exhibit SCCC - 0015: Apple 

Developer Program License Agreement dated December 13, 2021 (the "License 

Agreement")31 . 

3.28 Attached to the License Agreement is a Schedule 1 for the distribution of free apps, 

and a Schedule 2 and Schedule 3 for paid apps, with Schedule 3 focused on 

enterprise apps. The Foundation attaches the most recent version of Schedule 2 and 

Schedule 3 as Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement 

dated February 25, 2022 (the "Schedules").  

3.29 Based on Section 6.1 of the License Agreement, Apple refuses to distribute apps that 

do not meet its App Store Review Guidelines.32 These are a long list of guidelines. In 

the App Store Review Guidelines, Apple refers to a large number of additional 

conditions, for example, iOS Data Storage Guidelines, Human Interface Guidelines, 

Marketing Resources and Identity Guidelines, Apple Pay Marketing Guidelines, Add 

to Apple Wallet Guidelines, and Guidelines for using Apple Trademarks and 

Copyrights. App developers must also comply with these to gain access to the Apple 

App Store. The Foundation attaches the most recent version of the App Store Review 

 
30 Terms and conditions are available from Apple's website: https://developer.apple.com/support/terms/ 

(last accessed January 13, 2022).  
31 This includes Schedule 1. 
32  Exhibit SCCC - 0015: Apple Developer Program License Agreement dated December 13, 2021, Section 

6.1, p. 33. 

https://developer.apple.com/support/terms/
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Guidelines as Exhibit SCCC - 0017: Apple App Store Review Guidelines dated 

October 22, 2021 (the "Review Guidelines").33 

3.30 In the EU, Apple sells apps through Apple Distribution, according to its terms and 

conditions for consumers.34 In the EU, Apple acts as a commission agent of app 

developers to consumers in app sales and payment processing.35 Apple itself defines 

this as follows: 

"For the purposes of this Agreement, "commissionaire" means an agent who 

purports to act on their own behalf and concludes agreements in their own 

name but acts on behalf of other persons, as generally recognized in many 

Civil Law legal systems."36 

3.31 Under Dutch law, the contractual relationship between app developers and Apple in 

the relationship to consumers thus qualifies as a form of agency, in which Apple sells 

apps in its own name, but for the account of app developers and performs payment 

processing services for in-app purchases. Competition law incidentally qualifies this 

relationship between Apple and app developers as agency. 37 

3.32 To the Foundation's knowledge, prior versions of Apple's terms and conditions in the 

Relevant Period do not differ in any relevant respect from the most recent Apple terms 

and conditions, with the exception of the terms and conditions on subscriptions and 

the Small Business Program referred to below. Accordingly, the Foundation will rely 

on the most recent terms and conditions unless specifically stated otherwise in this 

writ of summons.  

3.33 Apple's terms make any competition in app distribution and payment processing on 

iOS impossible. In addition, Apple arbitrarily excludes apps. The Foundation will 

explain the key restrictions in more detail.   

III. The main restrictions 

(a) 30% commission and USD 99,- annual fee  

3.34 Apple refuses to distribute apps or handle in-app purchases if it does not receive 30% 

of the revenue from each sale and receives an annual fee of USD 99,- from app 

developers. This follows from the License Agreement.  

 
33  Exhibit SCCC - 0017: Apple App Store Review Guidelines dated October 22, 2021, p. 2 and 3. The 

additional guidelines can be found via Apple's website: https://developer.apple.com/app-
store/review/guidelines/ (last accessed March 29, 2022).  

34 Exhibit SCCC - 0004: Apple media services general terms and conditions for media services in the 
Netherlands (Dutch language). For other European countries, available at 
https://www.apple.com/nl/legal/internet-services/itunes/nl/terms.html.  

35  Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, Article 1.1, Article 1.3 (in conjunction 
with Exhibit A, under 2) of Schedule 2 and Article 1.1, Article 1.3 (in conjunction with Exhibit A under 2) 
of Schedule 3.  

36  Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, Exhibit A under 2.  
37  This is because Apple does not assume any risk in app sales and payment processing. See Guidelines 

on Vertical Restraints, May 19, 2010, 2010/C 130/01, margins 12-21 (Hereinafter "Vertical Restraints 
Guidelines"). The Guidelines on Vertical Restraints explain Commission Regulation (EU) No 330/2010 
of 20 April 20210 on the application of Article 101(3) TFEU to categories of vertical agreements and 
concerted practices, 23 April 2010, OJ L 102 ("Block Exemption Regulation"). 

https://developer.apple.com/app-store/review/guidelines/
https://developer.apple.com/app-store/review/guidelines/
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3.35 Based on Article 8 of the License Agreement, app developers pay Apple an App 

Developers Fee of USD 99 per year to acquire the right to develop apps for iOS. 

Without the payment of the App Developers Fee, it is not possible to offer apps (free 

or paid) on iPhones and iPads. App developers thus effectively pay the App 

Developers Fee for access to Apple's store, and to be presented in Apple's store.  

3.36 Schedule 1 to the License Agreement describes the terms for the distribution of free 

apps.38 Apple does not charge a commission for the distribution of free downloadable 

apps, and the app developers who make their apps available for free therefore do not 

take payment processing services from Apple. These app developers do have to pay 

the annual fee of USD 99 to Apple. So, for the app developers, the distribution of (free) 

apps through the Apple App Store is not free.  

3.37 In Section 3.4 of the Schedules to the License Agreement, Apple provides that of the 

purchase price of each "Licensed Application to End-Users," 30% goes to Apple as a 

"commission”.39 

 

3.38 Licensed Application, according to Article 1.2 of the License Agreement, includes not 

only the sale of apps, but also "additional permitted functionality" through payment 

processing:  

 

3.39 On this basis, Apple thus claims 30% of the revenue from app sales through the Apple 

App Store and 30% of the revenue of the in-app purchases through Apple IAP. This 

is visualised in Figure 4 below:  

 

 

 
38  Exhibit SCCC - 0015: Apple Developer Program License Agreement dated December 13, 2021, 2021. 
39 Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, Article 3.4.  
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Figure 4 – 30% commission Apple for app purchases and in-app purchases  

3.40 Apple makes an exception to this 30% commission for products consumed outside 

the app (so-called "physical products", see more fully under (c)). Furthermore, Apple 

makes very limited exceptions for the renewal of subscriptions after a term of one 

year40 and since recently for the App Store Small Business Program.41 In these cases, 

a 15% commission applies. As will be explained, this mandatory commission is 

unlawful because it also qualifies as an abuse of dominance by Apple.  

(b) No other app stores allowed on iOS 

3.41 Apple prohibits app developers from developing applications for iOS that include other 

apps. In other words, Apple prohibits app developers from competing with the Apple 

 
40 Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, Article 3.4(a). 
41 Ibidem, Article 3.4(b). 
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App Store. In its Review Guidelines, Apple makes it clear that such apps are 

"Unacceptable," and will be barred from the Apple App Store:42 

 

3.42 In this way, Apple excludes any competition in the distribution of apps within its 

ecosystem: the Apple App Store has a monopoly on the market for the distribution of 

apps on the iOS operating system.  

(c) Mandatory use of Apple IAP and prohibition of reference to 

alternative payment methods 

3.43 In Section 3.1.1 of the Review Guidelines, Apple requires app developers to use only 

Apple IAP for in-app purchases. Moreover, app developers are not allowed to refer to 

alternative (cheaper) payment methods outside an app, for example on the app 

developer's website:43 

 

3.44 Apple makes only very limited exceptions to this restriction, the most important of 

which is for products consumed outside the app.44 For such apps, Apple actually 

prescribes that Apple IAP should not be used: 

 

3.45 Apple has made Apple IAP mandatory because app developers would choose 

cheaper and better alternatives if Apple left the choice open. Indeed, alternative 

payment processors such as PayPal and Adyen offer payment processing at a fraction 

of the price of Apple IAP (see further section 10 sub C). 

 
42  Exhibit SCCC - 0017: Apple App Store Review Guidelines dated October 22, 2021, p. 14.  
43  Ibidem, 2021, p. 10.  
44  Other (clarified) exceptions Apple makes for Reader Apps, Multiplatform Services, Enterprise Services, 

Person-to-Person Services and Free Stand-Alone Apps. However, for these apps, app developers are 
also prohibited from encouraging users to use payment methods other than Apple IAP, see Section 3.1.3, 
p. 12 of the Review Guidelines. 
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3.46 Apple is well aware of this. After app developer Uber negotiated an exception with 

Apple to use Apple IAP, an Apple executive let slip that no one uses Apple IAP if they 

have a choice.45 

 

3.47 In other words, Apple IAP is only used because Apple has made it mandatory and 

does not allow alternatives on iOS, thus taking away any freedom of choice. 

(d) Apple does not provide access to necessary customer data for 

the purpose of customer service support by app developer 

3.48 As described above, Apple acts as a commission agent in its own name, but at the 

risk of the app developers.  

3.49 It is Apple that receives the orders from consumers, and therefore not the app 

developers themselves. This makes app developers completely dependent on Apple 

to get relevant information about their own customers,46 but Apple refuses to share 

this relevant information with app developers. 

3.50 Consumers can make purchases from the Apple App Store only with their Apple ID. 

Apple, however, does not provide this Apple ID information, including name, (email) 

address, phone number and payment information to app developers. Apple stipulates 

that the app developer is responsible for customer service for apps,47 but does not 

provide app developers with the information needed to be able to provide this 

customer service.  

3.51 For example, if a consumer has a problem with an app and wants a refund, an app 

developer cannot help the consumer because Apple does not share the necessary 

personal and payment information with the app developer. Meanwhile, Apple also 

cannot help the consumer because Apple cannot assess the problems with the app 

at all. Consumers, therefore, suffer as a result.  

(e) Apple restricts app developers' freedom to set their prices 

 
45 Exhibit SCCC - 0018: internal Apple email from @@@@@@@@ to @@@@@@@@dated 

December 12, 2018.  
46  See Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, article 1.2 of Schedule 2. 
47  See Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, article 6.1 of Schedule 2. 
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3.52 As a commission agent, Apple sells the apps and in-app purchases on behalf of the 

app developers in certain price tiers ("price tiers"). The app developers do not have 

free choice in the price at which they offer their apps. They must choose from fixed 

price tiers as set by Apple through Apple's App Store Connect tool.48 So if an app 

developer decides that an app is in "Tier 1" (see below) then this means that per 

country the prices are set; USD 0.99, CAD 1.39, CNY 6.00 and EUR 1.09.  

3.53 Furthermore, until 2013, an app developer could not differentiate in terms of selling 

price by country (all price categories applied to all countries); with the introduction of 

the "alternate price tiers" in 2013, differentiation in this area has become possible to 

a limited extent. However, app developers remain bound to the price categories as 

prescribed by Apple; deviation is not possible. Thus, no free pricing and market forces 

are possible. 

3.54 To illustrate, app developers can offer an app for a price of EUR 1.09 or EUR 2.29, 

but not for an amount in between. For example, the price tiers look like this:  

 

3.55 Apple changes the price categories periodically. However, price changes are rare and 

then do not affect the entire price category. 

3.56 By fixing price categories, Apple is limiting the freedom for app developers to set their 

own price for their product. Because of this, Apple restricts the functioning of the 

market, as a result Consumers are put at a disadvantage.  

 
48 See Exhibit SCCC - 0016: Schedule 2 and 3 to the License Agreement, article 3.1 of Schedule 2 and 

article 3.1 of Schedule 3. 



 

20 
 
4132-0077-7526, v. 2 

IV. Apple applies its own terms arbitrarily  

(a) Apple rejects apps on arbitrary grounds 

3.57 Apple is refusing apps on grounds not stated in its Apple terms and conditions and 

applying its terms arbitrarily.  

3.58 The License Agreement states that Apple can reject an app "for any reason, even if 

your application meets the documentation and program requirements":49 

 

3.59 In practice, Apple actually rejects apps on arbitrary grounds. Several national 

competition authorities have already taken issue over this. A market study by the ACM 

(the Netherlands) provides several examples of this:50    

"ACM has spoken to several app developers who complain about Apple's 

approval process. Apps are refused for reasons that are unclear or 

unreasonable. In other cases, access is refused without any explanation. 

Furthermore, correspondence on the reasons for refusal (if stated at all) is 

difficult or takes a very long time (see section 4.3.1).    

One app by a well-known international company was refused because it 

would not have enough consumer reach. Apple was of the opinion that it 

would not be used by a sufficient number of consumers. By contrast, the 

app was successfully launched in the Play Store" 

3.60 The CMA (United Kingdom) has also found that there is strong evidence that Apple 

refuses apps on arbitrary grounds. Moreover, the CMA notes that Apple gives itself a 

broad framework of discretion to refuse apps, even on grounds not covered by the 

current rules.51 

3.61 Apple tries to defend its policy of banning apps on grounds not included in Apple's 

terms and conditions in the Review Guidelines by arguing that these grounds should 

be obvious to app developers. It states in the Review Guidelines:52 

"'We will reject apps for any content or behavior that we believe is over the 

line. What line, you ask? Well, as a Supreme Court Justice once said, 'I'll know 

it when I see it. And we think that you will also know it when you cross it.'" 

 
49 Exhibit SCCC - 0015: Apple Developer Program License Agreement dated December 13, 2021, Article 

6.9, p. 35.  
50 Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 77.  
51  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report with 

Appendices, 14 December 2021, rnr. 6.57. 
52  Exhibit SCCC - 0017: Apple App Store Review Guidelines dated October 22, 2021, p. 1. 
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3.62 However, that Apple's rejection grounds are obvious is not the experience of app 

developers. The CMA notes that the majority of app developers have had negative 

experiences with Apple's app review process.  App developers call Apple's process 

"obscure," "arbitrary" and "Kafkaesque."53 

3.63 The CMA divides complaints into three categories:54 

• "apps being rejected without sufficient explanation of the reasons for 

rejection; 

• changes in interpretation of the guidelines, over time or between 

reviewers; and 

• apps being rejected for things that were seen as acceptable in other 

apps, or in Apple's own apps. " 

3.64 The CMA describes that Apple often provides no, or insufficient, explanation of the 

reasons for rejecting an app. On that basis, app developers cannot address the 

grounds for rejection and ensure that Apple's wishes (whatever they may be) are still 

met.55 

3.65 The CMA's investigation also shows that Apple applies the Review Guidelines 

arbitrarily.56 Apple rejects certain apps on grounds that it allows for its own apps or 

apps from other app developers.57 In practice, protesting or appealing to Apple against 

rejections is almost always fruitless.58 Also, these arbitrary rejections of apps limit 

consumers' freedom of choice.  

(b) Arbitrary application exception for physical products 

3.66 Apple makes an arbitrary exception for the mandatory use of Apple IAP for so-called 

"physical products" and arbitrarily applies this exception.  

3.67 As described above, Apple requires app developers to use Apple IAP, but makes an 

exception for products consumed outside the app.59 These are so-called "physical" 

products or services, such as meal delivery and cab services. For such apps, Apple 

IAP may not be used. 

3.68 However, the distinction between physical products and non-physical products, and 

the definition of physical products, are arbitrary. Apple's inconsistent application of the 

distinction is evident in its negotiations with Uber. As described above, Apple wanted 

to require cab service Uber to use Apple IAP, but ultimately made an exception. In 

doing so, it seems to have been guided by anything but objective criteria, rather by 

 
53  Exhibit SCCC – 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, margin number 6.60. 
54  Ibidem. 
55  Ibidem, margin number 6.61. 
56  ibidem, margin number 6.63 
57  Ibidem, margin number 6.64. 
58  Ibidem, margin number 6.66  
59  Other (stipulated) exceptions Apple makes for Reader Apps, Multiplatform Services, Enterprise Services, 

Person-to-Person Services and Free Stand-Alone Apps. However, for these apps, app developers are 
also prohibited from encouraging users to use payment methods other than Apple IAP, see Section 3.1.3, 
p. 12 of the Review Guidelines. 
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the bargaining power of a large market player like Uber, and the added value that the 

app has for its own product and the Apple App Store and on the iPhone. 

3.69 Smaller app developers do not have this bargaining power, and they are forced to use 

Apple IAP though. This prevents them from competing with large companies like Uber, 

once again limiting consumer choice.   

V. Technical restrictions imposed by Apple 

3.70 Apple does not admit apps to the Apple App Store if they do not meet Apple's 

conditions. The restrictions imposed by Apple are therefore not only contractual, but 

also technical: it is technically not possible to offer an app through the Apple App Store 

without Apple's approval.  

3.71 To illustrate, the Foundation points to the attempt by Epic Games ("Epic") to offer an 

alternative to payment via IAP for in-app purchases in its popular Fortnite app. The 

alternative payment processing was much cheaper because Epic charged a 

competitive price. Consequently, the vast majority of consumers used the alternative 

that was offered. Apple responded quickly and ruthlessly: it removed Fortnite from the 

Apple App Store that same day, and blocked updates to the Fortnite app.60 The 

Foundation describes the proceedings Epic initiated as a result in Sections 4 sub C 

and sub E. 

3.72 It follows that Apple actually refuses to distribute apps that do not meet its terms and 

blocks distribution by technical means. In short, Apple abuses its dominant position 

also by technical means. 

D. Conclusion: a closed ecosystem  

3.73 Apple has created a closed ecosystem by not allowing any competition on its 

operating system iOS, both in app distribution and payment processing for apps. It 

also forces app developers to use its own payment processor Apple IAP if they want 

to distribute their apps through iOS.  

3.74 This means that from the moment Consumers buy an iPhone or iPad they can only 

buy apps and make payments on these devices through Apple. App developers also 

depend on Apple to distribute their apps to Consumers with iPhones and iPads (see 

section 3 sub C). 

3.75 Apple exploits this lack of competition by charging an excessive 30% price for app 

distribution and app payment processing (see further section 6 sub E). Contrary to 

what was promised to app developers in 2008, Apple did not return these profits. 

Instead, Apple pocketed them. As a result of the exclusion of competition and the 

excessive prices Apple generates exorbitant profits with the Apple App Store at the 

expense of Consumers. Its profit margin has been higher than 75% for years (see 

further section 6 sub E). Consumers are also disadvantaged by Apple's arbitrary 

application of its terms and conditions, which unfairly prevents apps from reaching 

Consumers, and Apple restricts app developers in the pricing of their apps.   

 
60 See: https://appleinsider.com/articles/20/08/23/apple-versus-epic-games-fortnite-app-store-saga----the-

story-so-far 
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4. INVESTIGATIONS AND PROCEEDINGS AGAINST APPLE FOR ABUSE OF 

DOMINANCE   

A. Introduction  

4.1 Regulators have launched investigations into Apple's abuse of its dominant position 

in several countries. These include the Commission, the Dutch, British, Australian, 

South Korean, Japanese and Indian competition authorities. In addition, the U.S. 

House of Representatives in the "Subcommittee on Antitrust, Commercial and 

Administrative Law"61 has investigated Apple's anticompetitive practices. In addition, 

civil procedures have already been initiated against Apple in other jurisdictions 

(amongst others, by app developers). 

4.2 These investigations and the civil proceedings provide, each on its own, evidence that 

Apple is abusing its dominant position. Therefore, in this section, the Foundation will 

detail what has already come to light in these investigations and proceedings. 

B. ACM finds abuse of dominance and requires Apple to admit alternative 

payment processing services  

4.3 In the Infringement Decision dated August 24, 2021, the ACM found that Apple has a 

dominant position and that it has abused its dominant position with the Apple App 

Store.62 The ACM ordered Apple to cease its conduct and imposed an injunction under 

penalty to do so. Apple unsuccessfully challenged this order subject to penalty 

payments with a request for a preliminary injunction from the Rotterdam District Court. 

Despite a ruling by the Rotterdam District Court that Apple must comply with the 

Infringement Decision, to date Apple refuses to amend its terms. The Foundation will 

explain the ACM's investigation and the Infringement Decision in more detail below.   

I. Market study into app stores 

4.4 On July 25, 2018, the ACM initiated a market study on the impact of Apple and 

Google's app stores on the supply of apps.63 On April 11, 2019, this led to a market 

study.64 

4.5 In the market study, the ACM concludes that the Apple App Store is a "bottleneck" for 

app developers to reach consumers, and that there are no viable alternatives to 

distribution through the Apple App Store: 

"In this market study, ACM described the importance of the app stores for 

both Apple and Google in order to maintain their respective ecosystems. 

ACM also showed that the app stores form a bottleneck for app providers to 

 
61  For the sake of completeness, this entails the Subcommittee on Antitrust, Commercial and Administrative 

Law of the Committee of the Judiciary. 
62  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 

August 2021. Infringement decision - Only the summary of the decision has been published at the time 
of writing. 

63  https://www.acm.nl/nl/publicaties/acm-start-marktstudie-appstores-voor-mobiele-telefoons 
64  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019.  
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reach consumers on both mobile OSs. On iOS, there are no viable 

alternatives for the App Store.65 [emphasis added, lawyer]. 

4.6 The ACM also notes that Apple is forcing app developers to use Apple IAP, and that 

it is not allowed to include links to refer to other payment methods:  

"[...] many app providers [have] informed the ACM that they have problems 

with the commission they have to pay on in-app purchases (IAP). When an 

app provider sells digital content or services in its app to Apple or Google, it 

must use IAP. This means that the app store handles the payment through 

the consumer's account (...) Also, it is not allowed to link to payment 

methods outside the app. App providers complain about the amount of the 

commission (especially for subscriptions) and the distinction that is made 

between apps that do and do not have to comply with this obligation."66 

4.7 The market study was, partly in response to signals from app providers, reason for 

the ACM to start an investigation for possible abuse of dominance by Apple.67 The 

ACM had also received complaints against Apple from at least the Match Group 

(known for the dating app Tinder).  

4.8 The Commission had also launched an investigation into Apple's abuse of a dominant 

position. In June 2021, the ACM and the Commission agreed on the scope of their 

respective investigations into Apple. After alignment with the Commission, the ACM 

limits its investigation to the market for the distribution of dating apps via iOS.68 

II. Infringement Decision abuse of dominant position 

4.9 The ACM ultimately concludes in the Infringement Decision that Apple abused its 

dominant position with the Apple App Store by not allowing alternative payment 

processing services for in-app purchases on dating apps. 

4.10 At the time of writing this writ of summons, the ACM has published only a summary of 

the Infringement Decision,69 but the conclusions of the Infringement Decision are 

clear. 

4.11 In the Infringement Decision, the ACM concludes that Apple has a dominant position 

because there are no alternatives to its app store services. Apple has a 100% market 

share in the app distribution and payment processing market on iOS, and most 

consumers with an iPhone or an iPad do not have access to an alternative operating 

system (e.g. Google Android). There are no alternatives for app developers either: in 

order for app developers to have a broad reach, they have to have a presence on iOS 

as a gateway to users of Apple products.70  

 
65  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 106. 
66  Ibidem, p. 12. 
67  See: https://www.acm.nl/nl/publicaties/acm-start-onderzoek-misbruik-machtspositie-apple-app-store. 
68  See: https://www.acm.nl/nl/publicaties/acm-kan-onderzoek-naar-apple-appstore-voortzetten 
69 Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021.  
70  Ibidem, p. 2-3. 
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4.12 The ACM finds that Apple abuses this economic dominance by imposing unfair 

contractual terms on dating app providers within the meaning of Article 102(a) TFEU.  

4.13 These unreasonable conditions concern, first, the restriction of app developers' 

freedom of choice by (i) requiring app developers to use only Apple IAP as their 

payment processor; and (ii) prohibiting app developers from referring to alternative 

payment options in their app: 

"First, Apple is restricting dating app providers' freedom of choice with 

respect to the settlement of payment for the digital content and services they 

sell. Dating app providers cannot have these services performed by another 

payment system, nor can they refer in their app to payment options outside 

the app.” 71  

4.14 The ACM also finds abuse by Apple's failure to provide app developers access to data 

about the app developers' customers.72  

4.15 Apple's argument that the terms are necessary and proportionate to ensure quality, 

privacy and security is rejected by the ACM. The ACM has found that these goals can 

also be achieved by Apple in other, less harmful ways.73 Finally, the ACM notes that 

Apple's restrictions also result in harm to app developers.74  

4.16 The ACM establishes that Apple is abusing its dominant position and requires Apple 

to amend its terms and conditions subject to a periodic penalty payment.75 

III. Interim relief judge Rotterdam District Court confirms abuse of 

Apple's dominant position  

4.17 Apple sought in injunctive relief proceedings to suspend the periodic penalty payment 

and to prevent the publication of the Infringement Decision. These claims were 

rejected by the Rotterdam District Court in interim relief proceedings for the above-

described parts of the Infringement Decision.  

4.18 The interim relief judge ruled that:  

(i) Apple has a dominant position. The ACM correctly assumed that there is a 

dominant position on the relevant market for app distribution services on iOS. 

Most Dutch people have access to one mobile operating system with an 

associated app store (single-homing), namely iOS with the Apple App Store or 

Android with the Google Play Store. Apple does not allow alternative app 

stores on iOS and the court in interim relief proceedings rules that Apple has 

a 100% market share. No entry by other parties is possible and mobile 

websites are functionally no alternative.76  

 
71  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021, p. 3. 
72 Ibidem.  
73  Ibidem.  
74  Ibidem, p. 3-4. 
75  Ibidem, p. 4. 
76 Interim relief judge Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, para. 8. 
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(ii) App distribution and payment processing are separate services. The 

provision of app store services by Apple through the Apple App Store is a 

separate service from the provision of payment processing through Apple IAP. 

This is evident, first, from the terms of the Apple App Store itself. For example, 

for free apps, app developers are granted access to the Apple App Store 

based on the License Agreement without using Apple IAP. Also in Apple's so-

called Video Partner Program is the possibility for app developers to use their 

own payment system.77 Second, there are independent providers who 

specialize in payment processing of in-app purchases or purchases of apps 

themselves. These are called Payment Service Providers or PSPs. This 

indicates that there is a separate market for this payment processing service.78 

(iii) Apple wrongly forces app developers to use Apple IAP and wrongly 

prohibits references to alternative payment options. The interim relief 

judge upheld the ACM's conclusion that app developers were wrongly forced 

by Apple to use Apple's payment processing service Apple IAP if they wish to 

distribute apps through the Apple App Store.79 Thus, there is tying of the app 

distribution service and Apple's payment processing service. The preliminary 

relief judge ruled: 80 

"It is established that when selling content in their apps, the dating app 

providers cannot choose a method of payment processing other than 

through the IAP API, nor are they allowed to refer in the app to other 

payment options outside the app." 

(iv) Apple wrongly shields customer data from app developers. Apple wrongly 

refuses to provide app developers with data that can be used to ascertain the 

identity of the customer, which prevents app developers from contacting their 

own customers to provide, for example, customer service regarding billing, 

cancellations and/or refunds. Apple decides this and is not very service-

oriented and much more reluctant to grant refunds than app developers may 

want.81 The interim relief judge considered:82 

"It is further established that Apple in this way positions itself as a 

commission agent between the dating app providers and the 

consumer, which in the case of in-app purchases creates a customer 

relationship between Apple and the consumer and not between the 

dating app provider and the consumer. The interim relief judge follows 

the ACM in its view that this strongly hinders the dating app providers 

in their customer contact." 

 
77 For completeness, Apple charges a 15% commission for using Apple IAP with the Video Partner 

Program. See: https://developer.apple.com/programs/video-partner/ 
78  Interim relief judge Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, para. 

11.1. 
79  Ibidem, para. 11.2 and para. 15.  
80 Ibidem, para. 15. 
81 Ibidem, para. 11.3 and para. 15. 
82 Ibidem, para. 15. 
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4.19 The interim relief judge ruled that Apple abused its dominant position with the Apple 

terms because the terms were disproportionate and not necessary: 83 

“Furthermore, the Interim relief Judge follows the ACM in its view that these 

conditions are also disproportionate because they are not necessary for the 

App Store operating model.  

(...) 

In conclusion, the Interim relief Judge finds that the ACM is correct to take 

the view that this part of Apple's conditions imposed on the dating app 

providers are unfair within the meaning of Article 102(a) of the TFEU." 

4.20 Finally, the interim relief judge also ruled on Apple's position that its abusive conduct 

would be necessary for privacy or security reasons: 84 

"Apple's contentions that these conditions are necessary for privacy and 

security reasons have been convincingly rebutted by the ACM in its defense 

and rejoinder. In particular, the weight of Apple's argument is greatly put into 

perspective by the fact that Apple does not require Schedule 1 app providers 

that sell services or goods through their apps, for privacy and security 

reasons, to require payments to be processed through Apple." 

4.21 Thus, the interim relief judge also rules that Apple abused its dominant position by (i) 

improperly forcing app developers to use Apple IAP and prohibiting references to 

alternative payment options; and (ii) not giving app developers access to customer 

data. The interim relief judge requires Apple to implement the measures by January 

15, 2022.85 

IV. Apple refuses to comply with terms of Infringement Decision 

4.22 On January 14, 2022, Apple states in a press release that it will allow developers of 

dating apps in the Dutch Apple App Store to include in-app hyperlinks to alternative 

payment options on a website or use a payment processing service from competing 

payment processors within the app. Apple also announces it will lower the commission 

for in-app purchases to 27% when using an alternative payment method. In doing so, 

app developers must send a monthly statement to Apple with all digital purchases.86   

4.23 On January 24, 2022, the ACM finds that Apple has failed to comply with the 

requirements of the Infringement Decision. The ACM describes that Apple has not 

amended its terms and conditions, which still prevents app developers from using 

other payment processing services. App developers can now only express their 

"interest" in using other payment processing services. Apple is also creating barriers 

for app developers to use other payment processing services. According to the ACM, 

Apple requires app developers to make a choice: either a reference to payment 

 
83 Interim relief judge Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, para. 15. 
84 Ibidem. 
85  Ibidem, para. 26. 
86  Exhibit SCCC – 0021: Press release Apple February 3, 2022, ‘Distributing dating apps in the 

Netherlands’.  
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options outside the app or an alternative payment system. According to the ACM this 

is not allowed: app developers must be able to use both options.87 

4.24 On February 14, 2022, Apple has still not complied with the Infringement Order. The 

ACM finds that a new proposal from Apple is still unreasonable. The ACM considers 

that Apple wrongly requires app developers to develop an entirely new app if they 

want to use an alternative payment processor, they cannot modify their existing app. 

The ACM rules that this is an unreasonable condition that is contrary to the 

requirements set by the ACM.  

4.25 Apple will forfeit a penalty of EUR 5 million for each week it fails to comply with the 

Infringement Decision, up to a maximum of EUR 50 million, from January 15, 2022. 

As of March 28, 2022, the total amount of periodic penalty payments forfeited has 

reached the maximum of EUR 50 million.88  

4.26 Apple deliberately chooses to continue to abuse its dominant position, ignoring the 

ACM's Infringement Decision and the Rotterdam District Court's judgment. 

V. Infringement Decision just as relevant to other apps  

4.27 The Infringement Decision (and thus the ruling) is focused on dating apps but the 

underlying analysis applies just as much and in the same way to other types of apps. 

The Apple conditions apply to any kind of paid app or an app with in-app purchase 

functions, not just dating apps. So, Apple is abusing its dominant position with these 

apps as well. For reasons including the following, the Infringement Decision is 

relevant: 

(i) For all apps (not just dating apps) the USD 99 developers fee and the 30% 

commission applies as well.89 So, Apple disadvantages other app developers 

in the same way as the dating app developers; 

(ii) Since Apple's terms are identical for all apps, Apple is also barring payment 

processors from apps other than dating apps; 

(iii) Apple has control over the customer data of customers who have made 

purchases not only in dating apps, but also in other apps; and 

(iv) The Apple Terms and Conditions apply not only to the Dutch Apple App Store 

but to all Apple App Stores in the EU. They are identical in the entire EU. So, 

in any other EU Apple App Store, Apple is abusing its dominant position. 

4.28 In short, there are no relevant differences between dating apps and other types of 

apps, so Apple also restricts other app developers in the same way, with the result 

that the financial disadvantages with respect to all of these apps are placed on 

Consumers.  

C. European Commission also sues Apple for abuse of dominant position 

 
87 Exhibit SCCC - 0022, ACM Press release, ‘Apple voldoet niet aan de eisen van de ACM’, 24 

January 2022.  
88 See:https://www.acm.nl/nl/publicaties/acm-beoordeelt-aangepast-voorstel-apple-over-voorwaarden-

datingapps.  
89  Certain exceptions to the 30% commission rule exist, see section 3 sub C. 

https://www.acm.nl/nl/publicaties/acm-beoordeelt-aangepast-voorstel-apple-over-voorwaarden-datingapps
https://www.acm.nl/nl/publicaties/acm-beoordeelt-aangepast-voorstel-apple-over-voorwaarden-datingapps
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4.29 The Commission also sued Apple for abuse of dominant position.90 

4.30 This charge follows a complaint by app developer Spotify to the Commission about 

Apple's contractual terms in March 2019. This complaint included the 30% 

commission that Apple charges app developers through Apple IAP.91 Spotify also 

complained about Apple's prohibition on app developers using or referring to 

alternative payment methods.92 

4.31 Since Spotify's complaint in March 2019, other app developers have also complained 

to the Commission about Apple's contractual terms and fee structure, or filed other 

complaints about Apple's abuse of its dominant position through excessive 

commissions, the mandatory use of Apple IAP, and the prohibition on referring to other 

modes of payment for in-app payments, among other things.93 

4.32 On June 16, 2020, the Commission announced, among others things, that it had 

begun a formal investigation into the Apple App Store and Apple IAP.94 The 

investigation focuses on, among other things, the mandatory use of Apple IAP and 

restrictions on the ability of app developers to inform users of Apple's iOS about 

cheaper purchase options outside of iOS. In the words of the Commission:95 

"The Commission will investigate in particular two restrictions imposed by 

Apple in its agreements with companies that wish to distribute apps to users 

of Apple devices: 

(i) The mandatory use of Apple's own proprietary in-app purchase system 

"IAP" for the distribution of paid digital content. Apple charges app 

developers a 30% commission on all subscription fees through IAP. 

(ii) Restrictions on the ability of developers to inform users of alternative 

purchasing possibilities outside of apps. While Apple allows users to 

consume content such as music, e-books and audiobooks purchased 

elsewhere (e.g. on the website of the app developer) also in the app, its 

rules prevent developers from informing users about such purchasing 

possibilities, which are usually cheaper. " (emphasis added, lawyer) 

4.33 On January 17, 2021, Epic also filed a complaint with the Commission. Epic also 

complains about Apple's failure to allow other app stores and other payment 

processing services on iOS, allowing Apple to charge excessive prices. Epic 

 
90  Exhibit SCCC – 0023: European Commission press release, ‘Antitrust: Commission sends 

Statement of Objections to Apple on App Store rules for music streaming providers’ dated April 
30, 2021. 

91 See: https://newsroom.spotify.com/2019-03-13/consumers-and-innovators-win-on-a-level-playing-field/ 
92 Ibidem.   
93 In March 2020, Rakuten/Kobo filed a complaint. In June 2020, both Epic Games and Match Group (parent 

company of Tinder and Hinge, among others) voiced their support for Spotify in its complaint to the 
European Commission about Apple's 30% App Store commission, among other things. In the case of 
Match Group, Apple gets a portion of the revenue from daters who upgrade or buy subscriptions through 
the app. Epic Games pays a 30% commission to Apple for items players buy in the game. See: 
https://www.theverge.com/2020/6/17/21294230/epic-games-match-group-spotify-eu-apple-app-store. 

94  Exhibit SCCC - 0024: European Commission press release ‘Antitrust: Commission opens 
investigations into Apple's App Store rules’, 16 June 2020. 

95  Ibidem. 

https://newsroom.spotify.com/2019-03-13/consumers-and-innovators-win-on-a-level-playing-field/
https://www.theverge.com/2020/6/17/21294230/epic-games-match-group-spotify-eu-apple-app-store
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describes that Apple blocked its attempts to introduce its own app store and payment 

processing service, with lower prices that benefited consumers: 

"Epic has faced and been harmed by Apple's anti-competitive restrictions 

across payments and app distribution. When Epic gave Fortnite players on 

iOS a choice between Apple payment and Epic direct payment, passing on 

savings to direct purchasers, Apple retaliated by blocking Fortnite updates. 

When Epic sought to bring the Epic Games Store to iOS, Apple declined. 

And while Apple has launched its own gaming distribution service, Apple 

Arcade, it has barred competitors including Epic from doing the same." 96 

4.34 On April 30, 2021, the Commission issued a charge in the form of "Points of Objection" 

to Apple. The Commission reached the preliminary conclusion that Apple had abused 

its dominant position in the market for the distribution of music streaming apps through 

the Apple App Store by: 

(i) The mandatory use of Apple IAP; and 

(ii) the prohibition on informing consumers of cheaper purchase options outside 

of iOS. 97 

4.35 European Commissioner Vestager concludes that Apple was abusing its dominant 

position, including through excessive commissions: 98 

"[by] charging high commission fees on each transaction in the App store 

for rivals and by forbidding them from informing their customers of 

alternative subscription options."  

4.36 Vestager emphasized that consumers bear the brunt of Apple's behaviour:  

"(...) This means that music streaming providers cannot sell subscriptions in 

their apps without paying a 30 % fee to Apple each month, on each 

subscription. Our investigation showed that this fee was passed on to end 

users by raising prices, typically from 9.99 to 12.99 Euros."99 

4.37 The objections are confidential and not yet published. After a (closed) hearing with 

Apple and accompanying written response from Apple, it is expected that an 

infringement decision will follow.100 

 
96  See: https://www.epicgames.com/site/fr/news/epic-games-files-eu-antitrust-complaint-against-apple  
97  Exhibit SCCC – 0023: European Commission press release, ‘Antitrust: Commission sends Statement of 

Objections to Apple on App Store rules for music streaming providers’ dated April 30, 2021.  
98  Ibidem.  
99  Exhibit SCCC - 0025: European Commission, ‘Statement by Executive Vice-President Margrethe 

Vestager on the Statement of Objections sent to Apple on App Store rules for music streaming 
providers’ dated 30 April 2021. 

100 The case is registered under case number AT.40437 Apple - App Store Practices (music streaming). 
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4.38 From Eurocommissioner Vestager's April 30, 2021 speech, it followed that this was 

only a first result of the investigation into Apple's abuse of dominance, and that other 

conduct is still under investigation.101 

D. Other authorities worldwide are also investigating Apple's anti-

competitive practices  

4.39 Apple enforces its harmful policies worldwide. Not surprisingly, these behaviors are 

being investigated by competition authorities worldwide. Some of these investigations 

have now become public. 

I. CMA (Competition and Markets Authority - United Kingdom) 

4.40 On March 3, 2021, the CMA launched an investigation into Apple's anticompetitive 

conduct with respect to the distribution of apps through the Apple App Store, in 

particular the terms imposed on app developers.102 The CMA received several 

complaints from app developers regarding Apple's unfair and anti-competitive terms.  

4.41 The CMA notes the following in this regard: 

"The complaints from developers focus on the terms that mean they can 

only distribute their apps to iPhones and iPads via the App Store. These 

complaints also highlight that certain developers who offer 'in-app' features, 

add-ons or upgrades are required to use Apple's payment system, rather 

than an alternative system. Apple charges a commission of up to 30% to 

developers on the value of these transactions or any time a consumer buys 

their app. 

The CMA's investigation will consider whether Apple has a dominant 

position in connection with the distribution of apps on Apple devices in the 

UK - and, if so, whether Apple imposes unfair or anti-competitive terms on 

developers using the App Store, ultimately resulting in users having less 

choice or paying higher prices for apps and add-ons. " 103 

4.42 Like the ACM and Commission investigations, the CMA's investigation focuses on the 

mandatory use of Apple IAP and restrictions on the ability of app developers to inform 

users of Apple's iOS about cheaper purchase options outside of iOS. The CMA 

expected to issue a report on the ongoing information gathering as well as an initial 

analysis and assessment of this information in March 2022.104  

CMA 'Mobile ecosystems market study - interim report'  

 
101  Exhibit SCCC - 0025: European Commission, ‘Statement by Executive Vice-President Margrethe 

Vestager on the Statement of Objections sent to Apple on App Store rules for music streaming providers’ 
dated 30 April 2021.   

102  See: https://www.gov.uk/cma-cases/investigation-into-apple-appstore 
103  Exhibit SCCC – 0026: CMA Press release, ‘CMA investigates Apple over suspected anti-

competitive behaviour’, dated 4 March 2021.  
104  At the time of writing this writ of summons, no update has been given by the CMA. See: 

https://www.gov.uk/cma-cases/investigation-into-apple-appstore  

https://www.gov.uk/cma-cases/investigation-into-apple-appstore
https://www.gov.uk/cma-cases/investigation-into-apple-appstore
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4.43 The CMA has also published a market study on 'Mobile Ecosystems' on December 

14, 2021.105 In it, the CMA concludes that there is virtually no competition within and 

between the 'mobile ecosystems' of Apple and Google. This could disadvantage 

consumers in several ways.106 

4.44 The CMA notes that Apple's barriers to competition allow it to charge higher prices 

than would have been the case in a situation where competition is possible. The CMA 

emphasizes that app distribution is highly profitable. To this, the CMA adds that these 

higher prices are ultimately borne by consumers.107 

4.45 Further, the CMA concludes that: 

"The App Store and Play Store face a lack of competition from within and 

outside of their respective ecosystems as a method of delivering native apps 

to users:  

• In Apple's ecosystem, the App Store is the only method of native app 

distribution and so 100% of native apps downloaded on iOS devices 

are through the App Store. " 108 

4.46 As for the profits Apple makes from its payment system for in-app transactions, and 

the associated commission it charges, the CMA notes:  

"In addition, Apple and Google require app developers to use their payment 

systems for certain in-app transactions relating to digital content consumed 

within the app, and charge an average commission of close to 30%. These 

commissions result in Apple and Google making substantial and growing 

profits (with high margins) from their app stores, consistent with market 

power."109 

4.47 The CMA thus concludes that Apple's conduct in the app stores and app distribution 

markets could restrict or distort competition in the United Kingdom. In the second half 

of the market study, the CMA will further investigate the competition concerns it has 

identified. It will set out its conclusions and recommendations for action in the final 

report, which will be published by 14 June 2022.110 

II. ACCC (Australian Competition & Consumer Commission) 

4.48 Also the Australian ACCC has been investigating the Apple App Store. On April 28, 

2021, it published an interim report as part of its investigation into the market for the 

provision of digital platform services. More specifically, the ACCC's report focuses (in 

line with the Commission and other competition authorities) on, among other things, 

the mandatory use of Apple IAP and restrictions on the ability of app developers to 

 
105  Exhibit SCCC – 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021.   
106 Ibidem, pp. 9-10. 
107 Ibidem. 
108  Exhibit SCCC – 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, margin number 41. 
109  Ibidem, margin numbers. 43. 
110  Ibidem, margin numbers. 93, 99-100. 
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inform users of Apple's iOS about alternative (cheaper) payment options outside of 

iOS:  

"Apple and Google's respective IAP terms and conditions prohibit app 

developers from informing consumers about any alternative payment 

options other than the app marketplaces' respective IAP systems. These 

restrictions prevent app developers from steering consumers off-app (for 

example, by providing a hyperlink for consumers which takes them to a 

website) and from informing consumers that an alternative payment option 

exists." 111 

4.49 Regarding the mandatory use of Apple IAP and the restriction imposed by Apple to 

inform Consumer regarding cheaper alternative options outside iOS, the ACCC 

concluded the following in its report: 

" [T]he ACCC considers that Apple and Google's respective positions as 

'gatekeepers' to the app marketplace enables them to each set terms and 

conditions for app developers on a 'take it or leave it' basis. The restrictions 

on app developers communicating with consumers about alternative 

payment methods off-app is one example of this.  

The ACCC considers that Apple and Google's respective restrictions result 

in insufficient information for informed choice: consumers are not fully 

informed about the payment options available to them, including possibly 

cheaper options for content that they will access in an app." 112 

4.50 On the amount of commission Apple charges for using the Apple IAP, the ACCC notes 

that it is very likely that it has been inflated (by abusing its dominant position): 

"The commission applied to in-app payments is a keyway in which Apple 

and Google recover costs and generate profit from their app marketplaces 

and possibly from their mobile ecosystem more broadly. The ACCC 

considers the requirement to use app marketplace IAP systems and the 

level of the commission are interlinked."113 

"The ACCC considers that it is highly likely that the commission rates are 

inflated by the market power that Apple and Google have in their dealings 

with app developers. Apple and Google structure their charges and their 

levels in order to maximize their profits. In the case of apps, this is about 

setting commission rates based on the likely ability and willingness of app 

developers to pay, and, to the extent possible, minimizing any flow on effects 

to consumers."114 [Emphasis added, lawyer]. 

4.51 The ACCC's report identifies possible steps Apple can take to adjust its harmful 

policies. Apple could open up its iOS to alternative marketplaces. Additionally, splitting 

 
111  Exhibit SCCC - 0027: ACCC Digital platform services inquiry - interim report, March 2021, p. 79. 
112  Ibidem, p. 81-82. 
113  Ibidem, p. 67. 
114  Ibidem, p. 72. 
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up the "app marketplaces' services" would prevent Apple’s market power from being 

used to control consumer payment systems.115 

III. Research subcommittee on Antitrust, Commercial and 

Administrative Law US 

4.52 In June 2020, the ‘Subcommittee on Antitrust, Commercial and Administrative Law’ of 

the United States House of Representatives initiated an investigation into the state of 

online competition.116 Among other things, the Subcommittee conducted an 

investigation into Apple's dominant position.  

4.53 The Committee notes that Apple's firm grip on its iOS has the effect of controlling the 

distribution of software on iOS devices. As a result, Apple has a dominant position in 

the mobile app store market and a monopoly on the distribution of software programs 

and apps on iOS devices.117 This monopoly position enables Apple to generate 

exorbitant profits from the Apple App Store and its services.118 

4.54 A former Senior Director of Apple's App Store Review estimated in an interview with 

the committee that the costs Apple incurs to keep the App Store running are less than 

USD 100 million per year. Measured against Apple's annual revenue from the App 

Store of USD 15.5 billion in 2018 and expected USD 18.8 billion in 2022, the profits 

are exorbitant according to the committee.119 For the sake of clarity, assuming USD 

100 million in costs, the costs would be only 0.6% of revenue in 2018, and 0.5% in 

2022. In reality, the costs will be even lower since the costs are less than USD 100 

million. Apple has refused to provide insight into its actual costs.  

4.55 The 30% fee charged to app developers is either passed on to consumers or results 

in app developers investing less in innovative new services. Apple's refusal to allow 

competing app stores and alternative modes of payment restricts competition, and 

app developers and consumers are trapped in Apple's ecosystem, the committee 

said.120 

IV. Other studies worldwide 

4.56 On September 14, 2021, the Korean Communications Commission prohibited Apple 

from forcing app developers to use its payment system.121 On January 11, 2022, Apple 

decided to allow South Korean app developers to use alternative payment systems 

for in-app purchases. In doing so, Apple announced that it will charge a lower 

commission than when using Apple IAP.122 However, the commitments apply 

exclusively to the South Korean Apple App Store. 

 
115  Ibidem, p. 78. 
116  Exhibit SCCC - 0028: US House Judiciary, ‘Report on the investigation of competition in digital 

markets’, 2020. 
117  Ibidem, p. 334. 
118  Ibidem, p. 335. 
119  Ibidem, p. 345. 
120  Ibidem. 
121  Exhibit SCCC - 0029: Mlex, 'South Korea's app-market law comes into effect today, 

communications regulator says', dated 14 September 2021.  
122  Exhibit SCCC – 0030: Mlex, ‘Apple takes step back, plans to allow alternative in-app payment 

systems in South Korea’, dated 11 January 2022.  
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4.57 On September 2, 2021, Japan's competition authority JFTC reached the preliminary 

conclusion that Apple is abusing its dominant position by not allowing app developers 

to direct consumers to other payment methods for in-app purchases:  

"(...) prohibiting developers from including an in-app link could be a problem 

under the Antimonopoly Act because it gives concerns on developers' sales 

channel using means of payment other than IAP, such as insufficient 

functions and abandonment of introducing them." 123 

In response to the JFTC's investigation, Apple reached a settlement with the JFTC 

and made commitments to allow app developers for certain apps (specifically reader 

apps124 and music streaming services apps) to refer to alternative payment methods 

and to revise its Review Guidelines for Japan.125 However, these commitments apply 

only to Japan and not to all types of apps. 

4.58 On December 31, 2021, the Indian Competition Authority CCI launched an 

investigation into Apple. This was prompted by the complaint of a national advocacy 

organization "Together We Fight Society" complaining that Apple IAP is in violation of 

Indian competition law. Apple is abusing its dominant position by, among other things, 

(i) charging excessive fees of 30% for Apple IAP; (ii) requiring in-app purchases to go 

through Apple IAP; and (iii) unlawfully linking the Apple App Store to Apple IAP in the 

iOS In-App payment processing market.126 

E. Civil procedures against Apple  

I. United Kingdom: collective action 

4.59 On May 11, 2021, Dr. Rachael Kent, Lecturer in Digital Economy & Society at King's 

College London, brought a class action against Apple in the Competition Appeal 

Tribunal ("CAT") in the United Kingdom on behalf of approximately 20 million UK 

iPhone and iPad users. The claim alleges that Apple is in breach of the prohibition on 

abuse of dominance in Article 102 TFEU and the UK Competition Act.  

4.60 The claim describes that Apple abused its dominant position by restricting competition 

in the app distribution market and charging unfair and excessive fees to app 

developers. The claim argues that these behaviours demonstrate a monopoly by 

Apple and that Apple could not charge such excessive fees in a market that was open 

to competition.127 A hearing in this case is scheduled for May 3, 2022.  

II. United States: collective action app developers 

4.61 On June 4, 2019, U.S. app developers filed a claim against Apple in the District Court 

of California. With claims under the Sherman Act and California's Unfair Competition 

 
123  Exhibit SCCC - 0031: JFTC notice on the closing of the investigation on the suspected violation 

of the antimonopoly act by Apple Inc. dated 2 September 2021, p. 3. 
124 Reader apps allow users to browse through previously purchased content or subscriptions to digital 

magazines, newspapers, books, audio, music and video. 
125  Exhibit SCCC - 0031: JFTC notice on the closing of the investigation on the suspected violation of the 

antimonopoly act by Apple Inc. 
126  Exhibit SCCC - 0032: Competition Commission India, Case No. 24 of 2021, dated 31 December 

2021. 
127  Exhibit SCCC - 0033: CAT order, 21 December 2021. 
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Law, the plaintiffs argued that Apple has a monopoly in the relevant market for iOS 

app and iOS in-app product distribution. Apple allegedly abuses this position in the 

market by charging supra competitive fees to iOS app developers. 128 

4.62 During the course of the proceedings, the parties entered into settlement negotiations 

with each other. These negotiations resulted in Apple agreeing to a number of 

commitments with the app developers.  

4.63 One of Apple's commitments involves a three-year extension of the reduced 15% 

commission rate for U.S. developers enrolled in the Small Business Program. Under 

this program, existing and new developers with up to USD 1 million in annual turnover 

can claim a reduced 15% commission rate on paid apps and in-app purchases.129 

Moreover, Apple has committed to, effective December 31, 2022, adjusting the price 

categories, creating more room for app developers to price their apps.130 In addition, 

Apple has stated to amend the Apple App Store Review Guidelines to allow app 

developers of all categories to communicate with consumers, outside of their app, 

including through email and other communication services, about purchase methods 

other than Apple IAP. 131 

4.64 However, this settlement only covers the United States. Apple has not adjusted its 

conduct in the EU. Moreover, the commitments Apple made in the settlement are not 

sufficient to comply with European regulations.  

III. United States: Epic/Apple  

4.65 In August 2020, Epic brought an action against Apple in the United States District 

Court of California. Epic sought the removal of restrictions on the use of Apple IAP, 

and the prohibition on referring to alternative payment options in apps.132 

4.66 As described above in Section 3 sub C, Epic attempted to use its own payment system 

in the popular game Fortnite. This allowed users to make in-app purchases at 

significantly lower prices, and it allowed them to bypass the Apple IAP system. In 

response, Apple removed Fortnite from the Apple App Store. 

4.67 The District Court of California ruled that Apple's anti-steering policy artificially 

increases Apple's market power by prohibiting app developers from alerting app users 

to a (more affordable) alternative payment option outside of Apple IAP. The anti-

steering provisions thereby obscure information and suppress free consumer choice. 

Combined with antitrust violations, these provisions constitute a restriction of 

 
128  Exhibit SCCC - 0034: United States District Court Northern District of California, (Donald R. 

Cameron v. Apple Inc.), 12 October 2021. 
129  Ibidem, p. 5. 
130  Exhibit SCCC – 0034: United States District Court Northern District of California, (Donald R. Cameron v. 

Apple Inc.), 12 October 2021, p. 7. 
131  Ibidem, p. 6. 
132  Epic also filed a claim with the Competition Appeal Tribunal in the UK, but the CAT declined to hear the 

case on the basis, inter alia, that the dispute was essentially between two large U.S. companies 
headquartered in the U.S., which had already filed proceedings in the U.S. on the same issues, Epic 
Games, Inc. Apple Inc [2021] CAT 4. 
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competition. A nationwide measure to eliminate these provisions is therefore 

considered justified by the court: 

"(...) evidence shows Apple's anti-steering restrictions artificially increase 

Apple's market power by preventing developers from communicating about 

lower prices on other platforms." 133 

 (...) 

"Apple's anti-steering provisions hide critical information from consumers 

and illegally stifle consumer choice. When coupled with Apple's incipient 

antitrust violations, these anti-steering provisions are anticompetitive and a 

nationwide remedy to eliminate those provisions is warranted." 134 

4.68 In the same ruling, the court also considered that the Apple App Store's operating 

margins were "extraordinarily high"135 :  

"(...) the evidence presented showed anticompetitive effects and excessive 

operating margins under any normative measure. (...) The costs to 

developer are higher because competition is not driving the commission 

rate. As described, the commission rate driving the excessive margins has 

not been justified."136 (Emphasis added, lawyer) 

4.69 Moreover, the court concludes that consumers ultimately bear the brunt of Apple's 

practices: 

"(...) that common threads run through Apple's practices which 

unreasonably restrain competition and harm consumers, namely the lack of 

information and transparency about policies which effect consumers' ability 

to find cheaper prices, increased customer service, and options regarding 

their purchases."137 

4.70 The court concluded that Apple violated California's competition law and must allow 

app developers to refer to alternative methods of payment in their apps, such as by 

linking to their own website. The obligation imposed by the California court applies 

only to the United States. In addition, enforcement has been suspended pending an 

appeal. 138 

F. Interim conclusion 

4.71 Investigations by competition authorities and civil proceedings are ongoing worldwide 

into Apple's anti-competitive conduct in the Apple App Store. The ACM has already 

found that Apple is abusing its dominant position, and the Commission has also 

reached this preliminary conclusion. These, and other worldwide investigations, 

confirm the unlawfulness of the conduct at the heart of these proceedings: shielding 

 
133  Exhibit SCCC - 0035: United States District Court Northern District of California September, 

(Apple/Epic), 10 September 2021, p. 93. 
134 Ibidem, p. 2. 
135 Ibidem, p. 93-94. 
136 Ibidem, p. 163. 
137 Ibidem, p. 118. 
138  Ibidem, p. 168. 
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the Apple App Store and Apple IAP from competition and the resulting excessive 

prices for Consumers. 

4.72 However, the investigations and decisions described above have not caused Apple to 

stop its illegal practices. For example, in the Netherlands, Apple refuses to comply 

with the ACM's Infringement Decisions. Apple chooses to ignore the law and accepts 

resulting fines. It can afford the accumulating multi-million dollar fines because of the 

huge profits it makes from excessive pricing. 

5. COMPETITION LAW ASSESSMENT: APPLE HAS A DOMINANT POSITION  

A. Introduction 

5.1 Apple is an undertaking with a dominant position in the markets for (i) app distribution 

on iOS and (ii) payment processing on iOS.  

5.2 Article 102 TFEU prohibits dominant undertakings from abusing that dominant 

position. Briefly, the requirements for establishing abuse of dominance are that there 

must be: 

(i) an undertaking;  

(ii) with a dominant position in one or more markets; and  

(iii) abuse  

5.3 This section explains that Apple is an enterprise with a dominant position in the 

relevant markets for app distribution on iOS and payment processing on iOS. In short, 

that conditions (i) and (ii) are met. To establish dominance in one or more relevant 

markets, it is first important to determine in which relevant markets Apple is active with 

its app distribution service Apple App Store and payment processing service Apple 

IAP. It can then be assessed whether Apple has a dominant position in the relevant 

markets.139 The Foundation engaged the economic experts of Brattle Group 

("Brattle") to conduct an economic analysis of the relevant markets and Apple's 

position thereon. 

5.4 In section 6, the Foundation then describes why Apple is abusing its (dominant) 

position in these markets. 

B. Apple is an undertaking under competition law 

5.5 European competition law addresses undertakings as an addressee under Articles 

101 TFEU and 102 TFEU. Apple is an undertaking under European competition 

law.140 

 
139  See, for example: GC 30 January 2007, T-340/03, ECLI:EU:T:2007:22, (France Télécom SA v. 

Commission), para 78 and the case law cited there. 
140  CJEU 14 May 1998, T-352/94, ECLI:EU:T:1998:103 (Mo Och Domsjö), paras. 87-88. 
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5.6 It is established case law in (European) competition law that an "undertaking" is 

defined as: 141 

"… every entity engaged in an economic activity, regardless of the legal 

status of the entity and the way in which it is financed." 

5.7 Thus, for the application of the European competition rules, it is only required that 

economic activities are carried out. This includes offering goods and services on the 

market. 142 

5.8 The legal structure is not relevant. This is because for the scope of the undertaking, 

European competition law does not consider individual legal entities, but economic 

reality. European competition law considers the whole of individual business units, 

divisions and sales offices of an undertaking to be an economic unit. It is therefore 

irrelevant in this context whether business units are incorporated in separate 

companies.   

5.9 Different legal entities can jointly form one undertaking. The Commission has 

articulated this clearly in its Guidelines on the applicability of Article 101 of the Treaty 

on the Functioning of the European Union to horizontal co-operation agreements. 

Whether two companies are part of the same undertaking depends on whether one 

company exercises decisive influence over the other:143 

"When a company exercises decisive influence over another company they 

form a single economic entity and, hence, are part of the same undertaking. 

The same is true for sister companies, that is to say, companies over which 

decisive influence is exercised by the same parent company." (Emphasis 

added, lawyer) 

5.10 Apple is clearly an undertaking within the meaning of competition law as it offers goods 

and services (including iPhones, iPads, app distribution services and payment 

processing services) in the market.  

5.11 As the Foundation will further explain in section 9 sub B, Defendant Apple Inc. 

exercises decisive influence over the other Defendants. The Defendants thus 

collectively constitute the undertaking Apple under European competition law. Apple's 

dominance and abuse should also be viewed through this lens: at issue is whether 

the Apple undertaking has a dominant position and has abused it, and not the 

individual companies.  

C. Legal framework dominance  

 
141  CJEU 14 July 1972, C-48/69, ECLI:EU:C:1972:70 (ICI), para. 140, CJEU 12 July 1984, C-170/83, 

ECLI:EU:C:1984:271, (Hydrotherm), para. 11 en CJEU 23 April 1991, C-41/90, ECLI:EU:C:1991:161 
(Höfner en Elser), para. 21. 

142  ECJ EU 12 September 2000, C-180/98, ECLI:EU:C:2000:428, (Pavel and Others v. Stichting 
Pensioenfonds Medische Specialisten), para. 75. 

143  Commission Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the 
European Union to horizontal co-operation agreements (2011/C11/01), margin number 11. 
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5.12 Established European case law defines a dominant position as:144 

"a position of economic strength enjoyed by an undertaking which enables 

it to prevent effective competition being maintained on the relevant market 

by giving it the power to behave to an appreciable extent independently of 

its competitors, customers and ultimately of its consumers. " (Emphasis 

added, lawyer) 

5.13 Thus, the core condition for establishing dominance is that an undertaking has enough 

market power to behave independently of competitors and customers. With this 

market power, the undertaking can influence the way that competition takes place.145 

This is the case if the competition is not strong enough to counterbalance it, for 

example because they have a much smaller market share. The main factor in 

determining whether an undertaking has a dominant position is its market position, 

expressed in terms of market share. Other factors that may be important concern any 

potential competitive pressures from other undertakings (entry and expansion 

thresholds); and the bargaining power of customers (countervailing buyer power). The 

Foundation will elaborate on these three factors.  

I. Market position of the undertaking  

5.14 Market shares provide an important first indication of the market structure and of the 

relative importance of the various undertakings operating in the market.146 The ECJ 

EU has ruled time and again since the Hoffmann-La Roche decision of 1978 that the 

possession of a large market share over a long period of time provides evidence of 

the existence of a dominant position.147 For example, in AstraZeneca, the ECJ 

ruled:148 

"The Court has already clarified that, although the importance of the market 

shares may vary from one market to another, the possession, over a long 

period, of a very large market share constitutes in itself, save in exceptional 

circumstances, proof of the existence of a dominant position [...]." 

5.15 Since the 1991 AKZO v. Commission ruling, it has been settled European case law 

that a 50% market share in itself provides evidence of a dominant position in the 

relevant market. The General Court summarized the rules well in the Telefonica 

ruling:149 

 
144  CJEU 14 February 1978, C-27/76, EU:C:1978:22, (United Brands and Continental v Commission), para. 

65; CJEU 13 May 1978, C-85/76, EU:C:1979:36, (Hoffmann-La Roche v Commission), para. 38; CJEU 
16 March 2000, C-395/96 and C-396/96, EU:C:2000:132, (Compagnie maritime belge 
transports/Commission), para. 34 and CJEU 17 September 2007, T-201/04, ECLI:EU:T:2007:289, 
(Microsoft/Commission), para. 229. 

145  ECJ 13 May 1978, 85/76, EU:C:1979:36, (Hoffmann-La Roche v. Commission), para. 39. 
146  CJEU 13 May 1978, C-85/76, EU:C:1979:36, (Hoffmann-La Roche v Commission), paras. 39-41; CJEU 

12 December 1991, T-30/89, EU:T:1991:70, (Hilti AG v Commission), paras. 90-92; CJEU 3 July 1991, 
C-62/86, EU:C:1991:286, (AKZO v Commission), paras. 60. 

147  CJEU 6 December 2012, C-457/10, EU:C:2012:770, (AstraZeneca v Commission), para. 176; CJEU 13 
May 1978, C-85/76, EU:C:1979:36, (Hoffmann-La Roche v Commission), para. 41. 

148  CJEU 6 December 2012, C-457/10, EU:C:2012:770, (AstraZeneca v Commission), para. 176, CJEU 29 
March 2012, T-336/07, EU:T:2012:172, (Telefónica v Commission), para. 149. 

149  CJEU 29 March 2012, T-336/07, EU:T:2012:172, (Telefónica v Commission), para. 150.  



 

41 
 
4132-0077-7526, v. 2 

" According to the case-law, a market share of 50% constitutes in itself, save 

in exceptional circumstances, a dominant position (Case 

C-62/86 AKZO v Commission [1991] ECR I-3359, paragraph 60, 

and Imperial Chemical Industries v Commission, paragraph 148 above, 

paragraph 256). Likewise, a market share of 70 to 80% is, in itself, a clear 

indication of the existence of a dominant position (Hilti v Commission, 

paragraph 148 above, paragraph 92; Joined Cases T-191/98, T-212/98 to 

T-214/98 Atlantic Container Line and Others v Commission [2003] ECR 

II-3275, paragraph 907; and Imperial Chemical Industries v Commission, 

paragraph 148 above, paragraph 257)." (Emphasis added, lawyer). 

5.16 A market share that is (much) larger than 50% is an even clearer indication of the 

existence of a dominant position in a relevant market than a 50% market share.150 For 

example, in the Hoffmann-La Roche case, the ECJ held that market shares between 

70 and 90% "in themselves prove the existence of a dominant position"151 and in the 

Hilti case, it was held that market shares between 70 and 80% are "[such] a high 

proportion" that they "in themselves are a clear indication of the existence of a 

dominant position in the relevant market."152 In short, such market shares do not 

require further evidence of a dominant position. The General Court further held in the 

Tetra Pak case, which involved a 90% market share, "that such market shares alone, 

in the absence of exceptional circumstances, provide evidence of the existence of a 

dominant position."153  

5.17 In concrete terms, a market share greater than 50% means that it may be assumed, 

without further investigation, that there is a dominant position in the relevant market. 

The market share then already provides evidence of a dominant position "in itself", 

subject to evidence of "exceptional circumstances" to the contrary. For example, the 

Court notes:154 

" On the basis of all those considerations, the Court holds that the Commission 

was entitled to take the view that Hilti held a dominant position in the market in 

nails for the nail guns which it manufactures "  

(Emphasis added, lawyer) 

5.18 In short, the foregoing means that with a market share of 50% or more, it is 

established, subject to evidence to the contrary, that an undertaking holds a dominant 

 
150  GC 12 December 1991, T-30/89, EU:T:1991:70, (Hilti AG v Commission), para. 92; GC 30 September 

2003, T-191/98, T-212/98-T-214/98, EU:T:2003:245, (Atlantic Container Line v Commission), para. 907, 
GC 25 June 2010, T-66/01, EU:T:2010:255, (Imperial Chemical Industries v Commission), paras. 256-
257 and GC 29 March 2012, T-336/07, EU:T:2012:172, (Telefónica v Commission), para. 150. 

151  ECJ 13 May 1978, 85/76, EU:C:1979:36, (Hoffmann-La Roche v. Commission), para 59-60. 
152  GC 12 December 1991, T-30/89, EU:T:1991:70, (Hilti AG v. Commission), para 92. Confirmed on appeal 

in case C-53/92 P.  
153 GC 6 October 1994, T-83/91, EU:T:1994:246, (Tetra Pak II), para 109. This judgment was confirmed in 

Case C-333/94 P. See also: Case AT.40153 - E-Book MFNs and related matters (Amazon), 4 May 2017, 
margin number 53, 59. Case AT.39740 - Google Search (Shopping), 27 June 2017, margin number 280. 
The dominant position is not disputed. See GC 10 November 2021, T-612/17, EU:T:2021:763, Google 
v. Commission), margin number 180. Case AT.40099 - Google Android, 18 July 2018, margin numbers 
433, 446. This is not disputed by Google, see margin numbers. 473. 

154  GC 12 December 1991, T-30/89, EU:T:1991:70, (Hilti AG v. Commission), para. 94. 
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position in that market. This does not require further investigation. As will be explained 

shortly (section 5 sub E and section 5 sub F), Apple's market share is 100%, so 

already based on this factor Apple's power position is established. 

II. Potential competitive pressure from other undertakings  

5.19 The second factor concerns potential competitive pressure. This refers to whether or 

not there are barriers to entry for new and existing competitors.155 If barriers to entry 

are high, dominance is more likely. The barriers to entry may include, for example, (i) 

high investments required to enter the market;156 (ii) large economies of scale that a 

new entrant will not be able to benefit from directly;157 (iii) a closed ecosystem of the 

dominant firm158 (iv) switching costs;159 (v) financial strength and profitability of the 

dominant firm160; and (vi) vertical integration161 .  

III. Countervailing buyer power  

5.20 Finally, the third factor consists of possible countervailing buyer power. If buyers have 

strong countervailing bargaining power, dominance is less likely to occur.162 Powerful 

buyers may deter firms from raising prices, for example.163 

D. Legal framework for market delineation 

I. Introduction 

5.21 As described above, the market position of an undertaking, expressed in terms of 

market share, is an important indicator of dominance. However, to determine market 

shares, it is (of course) important to determine the relevant market in which the 

undertaking is active.164 Defining the relevant market is a tool of analyzing the 

competitive pressures that an undertaking faces.  

 
155 Communication from the Commission - Guidance on the Commission's Enforcement Priorities in 

Applying Article 82 of the EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings (2009/C 
45/02), paras. 12 and 16-18. 

156  ECJ EU 14 February 1978, C-27/76, ECLI:EU:C:1978:22, (United Brands and Continental v 
Commission), para. 122. 

157  Ibidem. 
158  Case AT.40153 - E-Book MFNs and related matters (Amazon), 4 May 2017, para. 65 (2).  
159  Case AT.40099 - Google Android, July 18, 2018, rnrs. 709 et seq. (section 9.5.3 of the Decision). 
160 GC 1 July 2010, T-321/05, ECLI:EU:T:2010:266, (AstraZeneca AB and Others v. Commission), paras 

284-286. Case 37,392 24 March 2004, (Microsoft), para. 464. This decision was upheld by the GC in 
Case T-201/04. 

161 See for example: GC 30 January 2007, T-340/03, ECLI:EU:T:2007:22, (France Telecom v. Commission), 
paras. 116-118. This judgment was confirmed by the CJEU in case C-202/07. 

162  See the definition of dominant position: ECJ EU 9 November 1983, C-322/81, ECLI:EU:C:1983:313, 
(Nederlandsche Banden Industrie Michelin v. Commission), para. 30. See also GC 7 October 1999, T-
228/97, ECLI:EU:T:1999:246, (Irish Sugar Plc v. Commission), paras. 97-104. 

163 Communication from the Commission - Guidance on the Commission's Enforcement Priorities in 
Applying Article 82 of the EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings (2009/C 
45/02), para. 18. 

164  ECJ EU 14 February 1978, C-27/76, ECLI:EU:C:1978:22, (United Brands and Continental v. 
Commission), at paras. 10-11; ECJ EU 13 May 1978, C-85/76, ECLI:EU:C:1979:36, (Hoffmann-La Roche 
v. Commission), paras. 38-39; ECJ EU 9 November 1983, C-322/81, ECLI:EU:C:1983:313, 
(Nederlandsche Banden Industrie Michelin v. Commission), para. 37; GC 6 October 1994, T-83/91, 
ECLI:EU:T:1994:246, (Tetra Pak II), para. 63. 
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5.22 With its "Commission Notice on the definition of relevant market for the purposes of 

Community competition law" (the "Notice")165, the Commission published guidance in 

which manner relevant markets are delineated. The European court also uses the 

Notice in its assessment.166 The Foundation has taken this Notice as a starting point.  

5.23 A relevant market has both a product dimension and a geographic dimension. A 

product or service market167 consists of those products that are alternatives (or: 

substitutes) to customers to a sufficient extent.168 When a product is insufficiently a 

substitute it is in another relevant market. Substitution can be viewed from both the 

buyer (demand side) and the supply side (supplier), with the demand side being the 

most important factor.169  A relevant market also has a geographical dimension, which 

consists of the area within which the conditions of competition are sufficiently 

homogeneous.  

II. Demand-side substitutability 

5.24 The demand-side substitutability inquiry involves determining which products are 

considered alternatives by the customer.170 In this regard, the General Court notes 

that products constitute a separate market if they have special product characteristics 

that make them specifically suitable for the purpose for which they are used, or 

suitable by virtue of their use.171 

5.25 To illustrate, in the United Brands case, the CJEU ruled on the substitutability between 

an apple (the fruit) and a banana. The CJEU considered that these two products were 

not in the same market because certain groups of consumers do not consider apples 

and bananas to be interchangeable. In particular, for children, the elderly and the sick, 

a banana is easier to handle because of, among other things, its softness.172 Apples 

and bananas are thus in separate relevant markets. 

5.26 Demand-side substitutability can be determined by the reaction of customers to a 

hypothetical small permanent change in the price of the product in question. If 

customers switch to a different product or product from a different area as a result of 

 
165  Commission Notice on the definition of relevant market for the purposes of Community competition law, 

December 9, 1997, (97/C 372/03).  
166  GC 15 December 2010, T-427/08, ECLI:EU:T:2010:517, (CEAHR v. Commission), paras 66-72, 80, 84, 

115 and 118. GC 28 April 2010, T-446/05, ECLI:EU:T:2010:165, (Amman & Sohne and Others v. 
Commission), paras 59-80. GC 30 January 2007, T-340/03, ECLI:EU:T:2007:22, (France Télécom SA v. 
Commission), at paras. 81 and 86. 

167 The Foundation will always refer to product market in the future, however, the concept applies to services 
in the same way.  

168  CJEU 13 May 1978, C-85/76, ECLI:EU:C:1979:36, (Hoffmann-La Roche v. Commission), para. 28; CJEU 
23 January 2018, C-179/16, ECLI:EU:C:2018:25, (F. Hoffmann-La Roche and Others), para. 51. GC 24 
May 2012, T-111/08, ECLI:EU:T:2012:260, (MasterCard v. Commission), r.o. 170. See also the Notice, 
p. 5.  

169  GC 4 July 2006, T-177/04, ECLI:EU:T:2006:187, (easyJet Airline v. Commission), r.o. 99. Commission 
Decision 18 July 2018, AT.40099 (Google Android), para. 213, Notice, para. 13. 

170 GC 28 April 2010, T-446/05, ECLI:EU:T:2010:165, (Amman & Sohne and Others v. Commission), para. 
55. 

171 GC 28 April 2010, T-446/05, ECLI:EU:T:2010:165, (Amman & Sohne and Others v. Commission), para. 
58. GC 11 January 2017, T-699/14, (Topps Europe Ltd v. Commission) ECLI:EU:T:2017:2, para. 81. 

172  ECJ EU 14 February 1978, C-27/76, ECLI:EU:C:1978:22, (United Brands and Continental v. 
Commission), paras. 29, 30 and 35.  
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this hypothetical price change, then this product or area can be classified as a 

substitute product or substitute area. These substitutes will then be included in the 

relevant product market.173 This is also referred to as the SSNIP-test.174 

5.27 Incidentally, the European court has ruled that this method is only one of the 

(economic) methods at the disposal of the Commission (or in this case the Foundation 

and the court) when determining the relevant market. In some cases, this method may 

also be unsuitable.175 

5.28 Demand-side substitutability can be examined in direct or indirect ways. Direct 

evidence of substitution can be demonstrated by consumer behaviour in the (recent) 

past. If consumers have reacted to price changes in the past by switching products, 

this is an indication of demand-side substitutability. If direct evidence is not available, 

indirect evidence is necessary. Both quantitative and qualitative analyses can be used 

for this purpose.176  

III. Supply-side substitutability 

5.29 Supply-side substitutability occurs when, in the event of a price increase in the 

relevant product, suppliers can bring an alternative to the market in the short term, 

without incurring significant costs or risks, and thereby provide a serious 

counterbalance to the suppliers already present in this market.177 

5.30 Substitutability may exist, for example, when undertakings market a wide range of 

qualities or types of one product. Even if these products are not substitutable for one 

particular final customer or consumer, these different types of one product are 

considered to belong to one product market if the distinguishable types of product can 

be offered and sold in the market immediately and without a significant increase in 

cost.178 If significant adjustments and investments do have to be made that are time 

consuming, then there is no substitutability.  

IV. Geographic market 

5.31 The relevant geographic market is the area in which the conditions of competition are 

equal or sufficiently homogeneous. Thus, it need not be completely homogeneous. 

 
173  Court 30 January 2007, T-340/03, ECLI:EU:T:2007:22, (France Télécom SA v. Commission), para. 87. 

Notice, para. 15-19. See also GC 15 December 2010, T-427/08, ECLI:EU:T:2010:517, (CEAHR v. 
Commission), para. 69. 

174  SSNIP stands for "Small but Significant Non-transitory Increase in Prices." 
175 For example, in the situation of the so-called cellophane fallacy. In such a situation, the undertaking in 

question already has a virtual monopoly and prices are already at such a non-competitive (high) level 
that the switching of consumers in the event of a SSNIP price change is not a good method for 
determining the relevant market anyway. See also: GC 11 January 2017, T-699/14, (Topps Europe Ltd 
v. Commission) ECLI:EU:T:2017:2, para. 82. Notice, para. 25. 

176 Commission Decision July 18, 2018, AT.40099 (Google Android), para. 210 et seq.  
177  Court 28 April 2010, T-446/05, ECLI:EU:T:2010:165, (Amman & Sohne and Others v. Commission), para. 

57, Court 30 September 2003, T-191/98, ECLI:EU:T:2003:245, (Atlantic Container Line AB and Others 
v. Commission), para. 829.  Notice, para. 20.  

178 Notice, para. 21. 
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Only those areas in which the objective conditions of competition are heterogeneous 

cannot be considered a uniform market.179 

5.32 The relevant geographic market includes the area in which consumers can purchase 

a product and its alternatives and in which producers supply or can readily supply their 

product with an adjustment to the production process. Furthermore, factors such as 

national preferences or preferences for national brands, language, culture and 

lifestyle, legislation and the need for a local presence may also be important.180 

5.33 Depending on the homogeneity of competitive conditions between different areas, the 

relevant geographic market may be, for example, global, EU-wide, national or 

regional.  

E. Apple has a dominant position in the market for app distribution on iOS  

I. Introduction 

5.34 Having set out the legal framework in the previous two sections, the Foundation 

applies it to the facts of this case. It concludes that the relevant markets consist of the 

market for app distribution on iOS and the market for payment processing on iOS and 

that Apple is dominant in these markets. Apple's dominance already follows from the 

fact that Apple has 100% market share in the relevant markets. Moreover, other 

factors also confirm that Apple has a dominant position. The Foundation will explain 

Apple's dominance in the market for app distribution on iOS in this section and the 

market for payment processing on iOS in the next section.  

II. The relevant market is the distribution of apps on iOS  

5.35 Both consumers and app developers have no alternatives for app distribution on iOS. 

Because there are no substitutes, the market to app distribution on iOS is limited.  

No alternatives for app developers 

5.36 App developers have no substitutes available for distributing their apps if they want to 

reach consumers with an iPhone or iPad.  

5.37 First, distribution through other channels is not an alternative. If app developers 

stopped distributing through the Apple App Store (the only app store on iOS), and 

exclusively through other app stores (other than iOS), first of all they would lose all 

their iPhone and iPad customers, and the associated revenue. The iOS app user is a 

"high-end" user. The iOS app user is willing to spend more money on apps than, say, 

an Android app user.181 Stopping distribution on iOS thus results in a significant loss 

for app developers. It is important for app developers to offer their apps on both iOS 

(the Apple App Store) and on Android (in the Google Play Store) ("multi-homing") 

rather than on just one of these operating systems ("single-homing"). Multi-homing 

 
179  Notice, para. 8. See also CJEU 14 February 1978, C-27/76, ECLI:EU:C:1978:22, (United Brands and 

Continental v. Commission), paras. 11 and 53, GC 21 October 1997, T-229/94, ECLI:EU:T:1997:155, 
(Deutsche Bahn v. Commission), para. 92 and Commission Decision 18 July 2018, AT.40099 (Google 
Android), paras. 400-401. 

180  Notice, para. 46. 
181  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 52. 
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allows app developers to reach 99% of all smartphone users. If app developers opt 

for single-homing, they will miss out on a large portion of their potential users.182 

5.38 Second, to the extent that they are not already active on alternative operating 

systems, they must reinvest in the development of their app. This is because for an 

alternative operating system, a custom app needs to be created. This requires the 

necessary investments (both in time and money).183 

No alternatives for consumers 

5.39 There are also no alternatives for iPhone- and iPad-users to purchase apps on iOS. 

If consumers wish to purchase apps on an operating system other than iOS, they must 

switch to another phone or tablet. At the same time, it is unrealistic that when 

commissions are increased in iOS app stores, a consumer will decide to buy another 

phone, and thus decide to actually switch.  

5.40 After all, the cost of another smartphone is easily around EUR 360 (bearing in mind 

that this cheaper, alternative smartphone will not be seen by the average consumer 

as an equivalent alternative to the iPhone).184 The cost of buying another phone is 

considerably higher than the increased price of the app. Thus, it is unlikely that a 

consumer will switch to another telephone or tablet with another operating system if 

Apple increases the commission in the Apple App Store.  

5.41 Moreover, a consumer who switches operating systems is faced with (i) the loss of 

already downloaded apps; and (ii) a time investment to get used to using a different 

operating system. Consumers therefore rarely switch operating systems.185 The ACM 

also notes that:186 

"[...] switching behavior between app ecosystems is also infrequent due to 

high switching costs formed by the app ecosystem that is not compatible 

with other app ecosystems, defined as path dependency. The app stores 

and apps that consumers already use and have downloaded play their part 

in raising switching costs. [...] So consumers are locked into the app-

ecosystem." (Emphasis added, lawyer) 

5.42 There are also no realistic opportunities for consumers to bypass the purchase of apps 

through iOS by (i) using web apps; or (ii) side-loading.  

 
182  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 52. 
183  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 52. Exhibit SCCC - 

0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related to the 
iOS App Store, March 2022, margin number 19. 

184  For 2020. Exhibit SCCC – 0019: CMA report, 'Mobile ecosystems market study interim report’ with 
Appendices, dated 14 December 2021, margin number 4.187. Based on the exchange rate on March 8, 
2022.  

185  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 53; Exhibit SCCC – 
0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, dated 14 December 
2021, para. 3.82. Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 52. 
Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 
to the iOS App Store, March 2022, margin number 18. 

186  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 56. 
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5.43 Using web apps means that the user uses a program through a web browser, by typing 

in a web site name through a URL or by searching through an internet search engine. 

An example of this is Outlook.com. A user logs into their Outlook email via an Internet 

page and sends and receives email messages from there. This is not an alternative 

because web apps are less user-friendly than the regular native apps downloaded 

from the Apple App Store. Also, web apps offer fewer options for unique features and 

web apps are not stored on the device. Further, a web app has inferior performance 

and longer loading times compared to native apps and finally, web apps cannot be 

accessed when a user is offline or does not have internet coverage.187   

5.44 Side-loading is installing apps on a smartphone without using the official app 

distribution channels (the official app store). Side-loading is not an alternative because 

only a very limited group of consumers have the technical knowledge to "hack" the 

iPhone or iPad and download apps in this way.188 Side-loading also compromises the 

security of user data and downloaded apps often need to be reinstalled on a weekly 

basis.189 

5.45 The ACM confirmed in its market study that web apps and side-loading are not 

alternatives to the Apple App Store. The ACM concludes:  

"In conclusion, the browser or web apps cannot be considered a realistic 

alternative to most native apps since their functionality and usability is 

limited compared to native apps, especially on iOS. It is also a lot harder to 

reach an audience with a web app since there is no central distribution point 

where consumers come to search for web apps."190 

"For consumers, sideloading is not possible on iOS. Sideloading might be a 

realistic alternative on Android, but only for apps that already have a large 

brand awareness and established user bases."191 

5.46 Also, Brattle concludes that web apps and side-loading are not actual alternatives to 

native apps:192  

"I have considered whether app developers could bypass the iOS App Store 

and serve iOS users directly through either side-loading, pre-installing apps 

or web-apps. However, these do not seem credible alternatives for app 

developers or consumers. Side-loading would require a certain amount of 

technical expertise from iOS users and the apps might need to be reinstalled 

every week. The security of the smartphone may also be compromised. Pre-

installing an app from a device manufacturer or app provider is not possible 

 
187  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 43. 
188  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 45-56. Exhibit SCCC 

– 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, dated 14 
December 2021, para. 4.92-4.96; Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's 
Anticompetitive Practices related to the iOS App Store, March 2022, margin number 20. 

189 Ibidem.  
190  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 44. 
191  Ibidem, p. 4. 
192  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 20. 
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on iOS mobile devices given that Apple controls both the hardware and the 

iOS App store. Although it is theoretically possible for an app developer to 

provide web-apps, it is unlikely that this would be a credible alternative given 

the lower quality and technical functionality of web-apps, as well as the 

worse user experiences. " 

5.47 Consumers are thus locked-in to their iOS operating system for app distribution and 

switching to another operating system is not an alternative.  

5.48 From the foregoing follows that the relevant product market consists of the market for 

the distribution of apps on iOS. 

Geographic market 

5.49 The market for iOS app distribution is at least EU-wide. App developers can offer their 

apps EU-wide or even worldwide if they wish. They can easily inform Apple whether 

they want to offer their app only in the Dutch App Store, or more broadly.193 

5.50 Also, according to the Commission, the barriers to entry for app store providers 

worldwide are low and language differences between different geographic areas do 

not stand in the way of app store providers: 194 

"413. First, barriers to entry are low in most of the regions of the world. SFR, 

for example, stated, "appstores are developed, installed and distributed on 

a global scale, by companies that intend to offer their services on an 

international basis." Similarly, Amazon indicated that "[...] outside of China, 

there are no technological differences, trade barriers or legal barriers that 

would mean that some providers only compete on a narrower basis." 

Aptoide also stated that "Mobile App Stores operate globally except in 

markets where there are some restrictions (China)." Nokia also stated that 

"[...] select countries may have trade compliance issues or certain technical 

and/or business requirements that make it challenging to enter such 

markets (e.g. China)."  

414. Second, the fact that there are language differences between different 

geographic areas does not appear to create obstacles for app store 

developers. As stated by ZTE, "Although providers will customize some 

apps to meet the local requirements, it does not contradict their identity as 

worldwide operators. Consumers don't care about provider's operation 

method as long as their requirements are satisfied." In addition, according 

to Huawei, "Generally speaking, competition takes place at a worldwide 

level because this is at that level that most of the apps in the appstore 

compete. For instance, customers in UK and USA will download the same 

version of gaming applications, such as Angry Birds. Some of applications 

like news-related ones may compete at a regional level, but their number is 

limited." (Emphasis added, lawyer) 

 
193 See: https://developer.apple.com/forums/thread/95355  
194  Case AT.40099 - Google Android, July 18, 2018, paras. 413-414. 
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5.51 Translating texts to and from European languages is usually easy and also free of 

charge through publicly available translation engines such as DeepL.195 Also, within 

the EU (competitive) conditions are almost equal, and there is European regulation of 

online brokering services such as the distribution of apps through app stores.196 

5.52 Also, from the demand side, the market is at least EU-wide. Consumers buy apps 

from app developers across Europe, and beyond. The most downloaded paid and 

unpaid apps in 2021 in the Netherlands were made in Sweden197, the United States198 

and the Netherlands199. 

5.53 That the geographic market for app distribution on iOS is at least EU-wide is confirmed 

by Brattle. Brattle concludes, based on the available evidence and Commission 

practice:200 

“Based on the evidence I reviewed, as well as the European Commission 

reasoning in the Google Android decision, I conclude that the relevant 

geographic market for the iOS app distribution market is at least EU-wide.” 

5.54 The market for app distribution on iOS is thus at least EU-wide. Incidentally, the 

delineation of the precise geographic market is irrelevant since, as described in more 

detail below, Apple has 100% market share in the market for distribution of apps on 

iOS in every possible geographic market. Whether this is a national, EU-wide or global 

geographic market.  

III. Apple has a 100% market share on the market for app distribution 

on iOS  

5.55 Apple has a 100% market share in the market for app distribution on iOS because it 

does not contractually and technically allow alternative app stores (see above, section 

3 sub C). 

5.56 The ACM and the CMA also reach this conclusion.201 The CMA considers:202 

“Apple’s App Store is pre-installed on iOS devices; and is the only approved 

app store. In addition, Apple does not allow the distribution of apps whose 

primary purpose is to distribute a competing app store.” 

 
195  See: https://www.deepl.com/en/translator.  
196 Regulation 2019/1150 of 20 June 2019 to promote fairness and transparency for business users of online 

intermediary services ("P2B Regulation"), Article 2 (3): 'online intermediary service provider' means any 
natural or legal person that provides or offers to provide online intermediary services to business users. 

197  Minecraft App (adventure game) created by 'Mojang AB' from Sweden - https://www.minecraft.net/en-
us/terms.  

198  Among Us (action game) created by Innersloth of Seattle, USA - https://www.innersloth.com/press-kit/.  
199  CoronaCheck app (health) and DigiD app (productivity), both created by the Dutch central government - 

https://apps.apple.com/nl/app/coronacheck/id1548269870 and 
https://apps.apple.com/nl/app/digid/id1208460960.  

200  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 
to the iOS App Store, March 2022, margin number 23. 

201  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 
2021., para. 12. See also section 3 sub C. 

202  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 
dated 14 December 2021, para. 4.16. See also section 3 sub C and Exhibit SCCC - 0020: ACM, summary 
decision abuse of dominant position by Apple, dated 24 August 2021, para. 12. 

https://apps.apple.com/nl/app/coronacheck/id1548269870
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5.57 This means that Apple has no competition on iOS and there is no disciplining of 

Apple's behavior. The CMA notes:203 

“As noted above, Apple does not allow third-party app stores on iOS devices 

and as set out below, the sideloading of alternative app stores is not a 

credible option. This means that there are currently no rival app stores on 

iOS devices and no prospect of new entry such that Apple does not face a 

constraint from alternative app stores on iOS devices.” (Emphasis by 

lawyer). 

5.58 Like the CMA, the ACM also finds that Apple has no competition for the distribution of 

apps on iOS and has a 100% market share.204 The ACM's finding was upheld by the 

Rotterdam District Court. The Rotterdam District Court ruled:205 

"[...] Apple does not allow alternative app stores on its smart mobile devices. 

Thus, Apple is the only party that offers appstore services (100% market 

share) and entry by other parties is not possible. [...]"  

"The court in preliminary relief proceedings is of the opinion that the ACM 

has assumed on good grounds that there is economic dominance in the 

relevant market for appstore services on the mobile operating system iOS 

for the benefit of dating app providers. [...]" 

5.59 The Infringement Decision and (therefore) the judgment of the Rotterdam District 

Court deal with the distribution of dating apps but the analysis of the ACM and the 

interim relief judge applies just as much, and in the same way, to other apps (see 

before, section 4 sub B). After all, for app developers who offer other apps than dating 

apps, there is no alternative for the same reasons as mentioned by the ACM and the 

District Court. 

IV. Interim conclusion: based on its market share, Apple has a 

dominant position on the market for the distribution of apps on 

iOS 

5.60 The above shows that the relevant market is the market for distribution of apps on iOS 

and that Apple has a 100% market share in this market in every possible geographic 

market and therefore also in the Netherlands and the EU. This implies that it must be 

assumed that there is a dominant position on every possible geographic market and 

therefore also in the Netherlands and the EU.206 Apple's has the burden of proof to 

 
203  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, para. 4.57. 
204  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021, para. 13. 
205  Interim relief judge of the Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 

para. 7-8. 
206  CJEU 3 July 1991, C-62/86, ECLI:EU:C:1991:286, (AKZO/Commission), para. 60, CJEU 12 December 

1991, T-30/89, ECLI:EU:T:1991:70, (Hilti AG/Commission), para. 92; CJEU 30 September 2003, T-
191/98, T-212/98-T-214/98, ECLI:EU:T:2003:245, (Atlantic Container Line/Commission), para. 907, 
GvEA 25 June 2010, T-66/01, ECLI:EU:T:2010:255, (Imperial Chemical Industries v. Commission), 
paras. 256-257 and GvEA 29 March 2012, T-336/07, ECLI:EU:T:2012:172, (Telefónica v. Commission), 
para. 150. 
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provide convincing rebuttal evidence that a dominant position on the mentioned 

markets does not exist (and that evidence cannot be provided, given the facts). 

V. Other factors confirm Apple's dominance 

5.61 Because of the presumption of dominance based on Apple's market share, the 

Foundation does not need to provide further substantiation for Apple's dominance. 

Nevertheless, the Foundation provides, superfluously, further substantiation. It notes 

that barriers to entry and the absence of countervailing buyer power also endorses 

Apple's dominance. 

High barriers to entry 

5.62 The existing barriers to entry confirm that Apple holds a dominant position. After all, 

Apple with its restrictions (see section 3 sub C) does not allow any competition on 

iOS. As a result, an insurmountable barrier to entry exists for (potential) competitors.   

No countervailing buyer power 

5.63 App developers do not possess any countervailing buyer power. This is confirmed by 

the ACM market study. Apple forces app developers to accept all terms ("take-it-or-

leave-it"). Even for large companies like Spotify and Netflix, it is virtually impossible to 

negotiate different terms.207 

5.64 In short, even when looking at factors other than 100% market share, it is clear that 

Apple has a dominant position in the Dutch and EU-wide market for app distribution 

on iOS. 

VI. Conclusion: Apple has a dominant position on the market for app 

distribution on iOS 

5.65 Apple has a dominant position in the EU-wide market for app distribution on iOS. This 

is firstly demonstrated by Apple's market share. Due to the fact that Apple has a 100% 

market share in the market for app distribution on iOS, the presumption of dominance 

applies.  

5.66 There is no threat to Apple from future expansion by existing competitors or from entry 

by potential competitors. Indeed, there is no competition as long as Apple excludes it. 

Buyers also offer no countervailing power. App developers have no choice but to 

accept what Apple offers them, after all there are no alternatives to reach consumers 

with iPhones and iPads. Again, this underscores the fact that Apple has a dominant 

position in the market for app distribution on iOS.  

F. Apple has a dominant position in the payment processing market on iOS  

I. Introduction 

5.67 Apple also has a dominant position in the payment processing market on iOS. Again, 

there are no realistic substitutes for payment processing services on iOS. Because 

 
207  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 68-69. 
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there are no substitutes, the market is limited to payment processing services on iOS. 

Apple is the only company active in this market and thus has 100% market share.208  

II. The relevant market is payment processing on iOS.  

Product market - demand-side substitutability 

5.68 Apple forecloses its iOS ecosystem to competition from outside iOS.209 

5.69 Apple prohibits app developers from pointing consumers in apps to alternative 

payment options outside of iOS.210 App developers and consumers who want to switch 

to a payment option outside of iOS must switch to a device with an operating system 

other than iOS or to a web browser. These are not real substitutes. First, it is much 

more cumbersome to pay in such an alternative way. Second, not every app 

developer and/or consumer has access to an alternative operating system. Third, 

consumers are typically not familiar with alternative payment options because Apple 

prohibits app developers from informing consumers about them through their app.211 

5.70 Thus, no demand-side substitutability is possible. This limits the relevant market to 

payment processing on iOS. 

Product market - supply-side substitutability 

5.71 For the same reasons as on the demand side, there is also no supply-side 

substitutability for payment processing services on iOS. Alternative payment 

processors do not have access to app developers and consumers on iOS because 

they are excluded by Apple from competing on iOS, nor can they inform app 

developers and consumers through apps about alternative payment options outside 

of iOS. Apple has thus closed its iOS ecosystem to competition, and the market is 

thus limited to payment processing on iOS. 

Geographic market 

5.72 The geographic market for payment processing services on iOS is at least EU-wide. 

First, the regulatory framework in the EU is homogeneous. For example, the PSD2 

Directive212 applies within the EU just like other EU laws and regulations, and such 

rules create a level playing field within the EU. 

5.73 Secondly, app developers often operate EU-wide or even globally and thus look in 

this geographical area for (one or more) payment processing providers that can best 

 
208  See also for example: Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ 

with Appendices, dated 14 December 2021, margin number 6.181. This is with the exception of payment 
processing for "physical” products and services, for which Apple does allow competition. However, for 
such physical products, Apple does not offer an Apple IAP. Therefore, this is not relevant for the analysis 
below (see further section 3 sub C). 

209  Exhibit SCCC – 0111: ACM market study into mobile app stores - April 11, 2019, p. 51. 
210  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, margin number 6.216. 
211  See also section 3 sub C. 
212  Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on 

payment services in the internal market, amending Directives 2002/65/EC, 2009/110/EC and 2013/36/EU 
and Regulation (EU) No 1093/2010 and repealing Directive 2007/64/EC, J L 337, 23.12.2015, p. 35-127. 
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help them. It is most efficient for app developers to choose a payment processor here 

that also operates EU-wide or globally.  

5.74 Third, from a supply-side perspective, payment processing providers operate 

internationally. For example, PayPal operates in 200 markets in more than 100 

currencies in a global network. This includes 24 million online stores as customers 

and 346 million consumers.213 Adyen trades in more than 30 currencies and also 

operates globally in North and South America, Europe, much of Asia, Oceania, the 

Middle East and Africa. PayPal and Adyen also have offices worldwide. It follows that, 

in general, the national barriers to entry for these types of companies are low and thus 

there is likely to be a broader geographic market.  

5.75 This conclusion is confirmed by Brattle. Brattle concludes, based on the 

characteristics of the market and the regulatory framework, that there is a geographic 

market that is at least EU-wide:214 

“In terms of the relevant antitrust geographic market, I note that third-party 

payment processing providers usually operate on an international basis, 

including EU countries. For instance, PayPal is active in more than 200 

countries/regions, whereas Braintree and Stripe operate in more than 40 

countries. Moreover, as described above, app developers are active EU-

wide or worldwide and usually engage payment processing operators that 

are also offering their services on an EU wide or worldwide basis.”   

5.76 From the foregoing it can be concluded that the geographic market for payment 

processing services on iOS is at least EU wide.  

III. Apple has a 100% market share in the payment processing market 

on iOS 

5.77 In the relevant payment processing market on iOS, Apple does not contractually and 

technically allow alternatives.215 For example, the CMA report notes:216 

“Apple’s and Google’s rules on in-app purchase effectively combine the 

provision of a distribution platform to app developers through their app 

stores with a payment service for in-app transactions. (…) 

A key impact of this is that app developers cannot use other third-party 

options for the processing of in-app payments. In the absence of Apple’s 

and Google’s payment system requirements, app developers would be able 

to choose third parties referred to as ‘payment service providers’ or PSPs 

(such as Adyen, PayPal and Stripe) to process in-app payments, which 

would mean that: (i) an app developer could choose to act as the direct 

seller for the payment transaction, with a third-party PSP processing the 

 
213 See: https://www.paypal.com/nl/business/platforms-and-marketplaces.  
214  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 33. 
215  Interim relief judge of the Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 

para. 11.2. 
216  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, margin number 6.186. 

https://www.paypal.com/nl/business/platforms-and-marketplaces
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transaction on their behalf; and (ii) app developers would benefit from 

greater competition between PSPs to provide them services in relation to in-

app transactions. (Onderstreping door advocaat). 

5.78 The ACM also reached this conclusion, and this conclusion was confirmed by the 

Rotterdam District Court. The Rotterdam District Court ruled:217 

Before an app can be placed in the App Store, it must be submitted by the 

app provider to Apple for review. Apple then tests whether the app meets 

the technical and content requirements set by Apple. Apple uses the Review 

Guidelines for this assessment. Based on these Review Guidelines, Apple 

assesses aspects such as safety, design and functionality. These Review 

Guidelines also set rules for the IAP API, including that if an app provider 

offers paid digital content or services within an app, IAP is mandatory (Article 

3.1.1). " (Emphasis by lawyer). 

5.79 Because Apple allows no alternatives for payment processing market on iOS, it has a 

100% market share.   

IV. Interim conclusion: Based on its market share, Apple has a 

dominant position  

5.80 As described above, the relevant market is that for payment processing on iOS, and 

this market is at least EU wide. Apple is the only undertaking active in this market by 

excluding others. It thus has a 100% market share in the payment processing market 

on iOS. On this basis, the presumption of a dominant position applies.218 

V. Other factors confirm dominant position 

5.81 Because of the presumption of dominance based on Apple's market share, the 

Foundation does not need to provide further substantiation for Apple's dominance. As 

a superfluous point, the Foundation notes that high barriers to entry and the absence 

of countervailing buyer power also confirm Apple's dominance.  

High barriers to entry 

5.82 The existing barriers to entry confirm that Apple holds a dominant position. After all, 

Apple with its restrictions (see section 3 sub C) does not allow any competition on 

iOS. As a result, an insurmountable barrier to entry exists for (potential) competitors. 

No countervailing buyer power 

 
217  Interim relief judge of the Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 

para. 3.6. 
218  CJEU 3 July 1991, C-62/86, ECLI:EU:C:1991:286, (AKZO/Commission), r. 60 CJEU 12 December 1991, 

T-30/89, ECLI:EU:T:1991:70, (Hilti AG/Commission), para. 92; CJEU 30 September 2003, T-191/98, T-
212/98-T-214/98, ECLI:EU:T:2003:245, (Atlantic Container Line/Commission), para. 907, GvEA 25 June 
2010, T-66/01, ECLI:EU:T:2010:255, (Imperial Chemical Industries v. Commission), paras. 256-257 and 
GvEA 29 March 2012, T-336/07, ECLI:EU:T:2012:172, (Telefónica v. Commission), para. 150. 
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5.83 There is also no countervailing buyer power against Apple's dominance. This is also 

evident from the ACM's market study.219 App developers are forced to accept all 

conditions.  

VI. Conclusion: Apple has a dominant position on market for 

payment processing on iOS 

5.84 Apple has a dominant position in the EU-wide market for payment processing. This is 

firstly demonstrated by Apple's market share. Due to the fact that Apple has a 100% 

market share in the market for payment processing on iOS, the presumption of 

dominance applies.  

5.85 There is no threat to Apple from future expansion by existing competitors or from entry 

by potential competitors. Indeed, there is no competition as long as Apple excludes it. 

Buyers also offer no countervailing power. App developers have no choice but to 

accept what Apple offers them. Apple does not allow for alternative payment 

processing providers on iOS. Again, this underscores the fact that Apple has a 

dominant position in the market for payment processing on iOS.  

G. Conclusion - Apple has a dominant position on the markets for app 

distribution on iOS and payment processing services on iOS 

5.86 Apple has a dominant position in the EU-wide market for app distribution and payment 

processing services on iOS.  

5.87 From both the demand and supply side, there are no alternatives to the Apple App 

Store and Apple IAP. Apple does not allow competition contractually or technically. 

Because there is no competitive pressure, Apple's behavior is independent of the 

actions and reactions of competitors, app developers, and ultimately users. Apple 

therefore owns 100% market share. On this basis, the Akzo presumption of 

dominance applies.220 Additional factors also indicate dominance: barriers to entry are 

high because Apple does not allow competition on iOS, and app developers do not 

offer countervailing buyer power. 

 

6. APPLE ABUSES ITS DOMINANCE 

A. Introduction 

6.1 It has previously been shown that Apple has a dominant position in the markets for 

app distribution on iOS and payment processing on iOS in the EU.  

6.2 It follows from European competition law that dominant companies have a special 

responsibility not to restrict competition.221 This is all the more true for super-dominant 

 
219  Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 68-69. 
220  ECJ EU 3 July 1991, C-62/86, ECLI:EU:C:1991:286, (AKZO/Commission), para. 60. See also section 5 

sub C. 
221  See ECJ EU 2 April 2009, C-202/07 P, ECLI:EU:C:2009:214, (France Telecom v Commission), para. 

105; ECJ EU 9 November 1983, C-322/81, EU:C:1983:313, (Nederlandsche Banden-Industrie-Michelin 
v Commission), para 57. 
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companies with a platform in which participation is inevitable (so-called gatekeepers) 

such as Apple.  

6.3 However, Apple has seriously abused (and continues to abuse) its dominant position 

in both the app distribution markets on iOS and payment processing markets on iOS. 

Apple's abuse consists of at least the following behaviors: 

(i) Unfair conditions. Apple applies unfair conditions to app developers in 

violation of Article 102(a) TFEU. Apple does this, amongst others, with its ban 

on alternative app stores and payment processors;  

(ii) Tying. Apple illegally and in violation of Article 102(d) TFEU links app 

distribution to payment processing; and  

(iii) Excessive pricing. Apple charges excessive prices for app distribution and 

payment processing in violation of Article 102(a) TFEU.  

6.4 The above behaviors share a common anticompetitive purpose: to exclude 

competitors in order to maintain Apple's dominant position, and relatedly to exploit 

app developers, and eventually the Consumers, with excessive prices.  

6.5 The Foundation will first explain the special responsibility of dominant undertakings, 

such as Apple. Then, the Foundation will describe how Apple abuses its dominant 

position.  

B. Specific prohibitions for dominant undertakings 

6.6 A dominant undertaking, according to established European case law, has a "a special 

responsibility not to allow its behaviour to impair genuine undistorted competition on 

the common market."222 This means that certain behaviors are not prohibited for 

ordinary market participants but are prohibited for dominant undertakings.223 This 

special responsibility goes even further for digital platforms in which participation is 

practically inevitable ("gatekeepers").224 

6.7 How far the special responsibility of dominant undertakings extends should always be 

assessed based on the specific circumstances of each case.225 At the same time, 

article 102 TFEU provides that at least the following behaviors qualify as abuse for 

undertakings with a dominant position: 

(a) directly or indirectly imposing unfair purchase or selling prices or other 

unfair trading conditions; 

 
222  See ECJ EU 2 April 2009, C-202/07 P, ECLI:EU:C:2009:214, (France Telecom v Commission), para 

105; ECJ EU 9 November 1983, C-322/81, ECLI:EU:C:1983:313, (Nederlandsche Banden-Industrie-
Michelin v Commission), para 57. 

223 GC 17 July 1998, T-111/96, ECLI:EU:T:1998:183, (ITT Promedia v Commission), para. 139; GC 9 
September 2009, T-301/04, ECLI:EU:T:2009:317 (Clearstream Banking AG and Clearstream 
International SA v Commission), para. 133. 

224  ECJ EU 27 March 1974, C-127/73, ECLI:EU:C:1974:25, (BRT/SABAM), para. 8. 
225  ECJ EU 16 March 2000, C-395/96 P and C-396/96 P, ECLI:EU:C:2000:132, (Compagnie maritime belge 

transports a.o./Commission), para 114; ECJ EU 14 November 1996, C-333/94P, ECLI:EU:C:1996:436, 
(Tetra Pak/Commission), para. 24. 
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(b) limiting production, markets or technical development to the prejudice 

of consumers; 

(c) applying dissimilar conditions to equivalent transactions with other 

trading parties, thereby placing them at a competitive disadvantage; 

(d) making the conclusion of contracts subject to acceptance by the other 

parties of supplementary obligations which, by their nature or 

according to commercial usage, have no connection with the subject 

of such contracts. 

6.8 This list is not exhaustive because other behaviors may also qualify as abuse.226 

Abuse for the purposes of Article 102 TFEU is an objective concept.227 This means 

that conduct can be considered 'abusive' regardless of the means or methods used 

to achieve it.228 Also, several behaviors, which separately would not constitute abuse, 

may jointly lead to an abuse of a dominant position. 

6.9 As described in section 5, Apple has a dominant position. Its dominance goes so far 

that it should be considered a gatekeeper for app developers and consumers. After 

all, app developers and consumers cannot avoid Apple. The only way to sell apps to 

consumers with an iPhone or an iPad is via the Apple App Store. This can be 

represented graphically as follows. 

 
226 See, inter alia, CJEU 21 February 1973, C-6/72, ECLI:EU:C:1973:22, (Europemballage and Continental 

Can v. Commission), para. 26; ECJ 14 October 2010, 280/08, ECLI:EU:C:2010:603, (Deutsche Telekom 
AG v. Commission), para. 173 and ECJ 17 February 2011, C-52/09, ECLI:EU:C:2011:83, 
(Konkurrensverket t. TeliaSonera Sverige AB), para. 26. 

227  CJEU 16 July 2015, C-170/13, EU:2015:477, (Huawei Technologies v Commission), para 45. Namely: 
"[...] that the concept of an abuse of a dominant position within the meaning of Article 102 TFEU is an 
objective concept relating to the conduct of a dominant undertaking which, on a market where the degree 
of competition is already weakened precisely because of the presence of the undertaking concerned, 
through recourse to methods different from those governing normal competition in products or services 
on the basis of the transactions of commercial operators, has the effect of hindering the maintenance of 
the degree of competition still existing in the market or the growth of that competition." 

228  ECJ EU 21 February 1973, C-6/72, ECLI:EU:C:1973:22, (Europemballage and Continental Can v. 
Commission), paras. 27 and 29; GC 12 December 2000, T-128/98, ECLI:EU:T:2000:290, (Aéroports de 
Paris v. Commission), para 170. 
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Figure 5 – Visual as Apple as gatekeeper 

 

6.10 The ACM has also found that the special responsibility of dominant companies is all 

the more true for gatekeepers. Moreover, ACM has established that Apple is a 

gatekeeper.229 

6.11 Apple infringes Article 102 TFEU in at least three ways: by using unfair conditions, by 

tying and with excessive prices. Each of the infringements will be explained in further 

detail hereafter.  

C. Apple applies unfair conditions 

 
229  Court of Rotterdam 24 December 2021, ECLI:NL:RBROT:2021:12851, paras. 10.1 and 11.2. 
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I. Introduction 

6.12 The Apple conditions are unfair and infringe Article 102(a) TFEU. In particular, the 

following conditions are at issue:  

(i) The ban on alternative app stores for iOS app distribution. 

(ii) The prohibition on the use of alternative payment processors. 

(iii) The ban on references to alternative payment methods in apps. 

(iv) Failure to provide app developers with access to purchase data and contact 

information of app users. 

(v) Applying conditions arbitrarily.  

(vi) Unfair pricing system. 

6.13 The Foundation will explain that the conditions in question are unnecessary and 

disproportionate.  

II. Legal Framework  

6.14 The imposition of unfair contractual conditions on customers by a dominant firm 

qualifies as abuse within the meaning of Article 102(a) TFEU and Article 24 Mw. The 

conditions are unfair if any of the following two situations occur:  

(i) First, any conditions that restrict competition and are not necessary for a 

legitimate (non-restrictive) purpose are unfair;230 (the necessity test); and 

(ii) Second, conditions that are necessary but where the interests of the dominant 

company do not outweigh the interests of the customers are unfair (the 

proportionality test).231 

6.15 The proportionality test is not met if:232 

(i) the conditions do not serve a legitimate goal or are not suitable for achieving 

the legitimate goal. A legitimate goal must be a goal not restricting 

competition;233 

 
230 Commission Decision 24 July 1991 (IV/31043), 92/163/EEC, (Tetra Pak II), rnr. 119. Confirmed by the 

GC on 6 October 1994, T-83/91, ECLI:EU:T:1994:246, (Tetra pak/Commission) and by the ECJ on 14 
November 1996, C333/94, ECLI:EU:C:1996:436, (Tetra Pak/Commission) and ECJ 27 March 1974, 
ECLI:EU:C:1974:25 (BRT II), r. 11.  

231  CJEU 25 November 2020, C-372/19, ECLI:EU:C:2020:959, (SABAM/Weareone.World BVBA, and 
Others), para. 60. See also Interim relief judge Rotterdam District Court 24 December 2021, 
ECLI:NL:RBROT:2021:12851, paras. 10.1 to 10.4. 

232 See also Interim relief judge Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 
r.o. 10.4. Compare also the principle of proportionality as expressed in the case CJEU 19 February 2002, 
C-309/99, ECLI:EU:C:2002:98, (Wouters t. Bar Association), 109. See further B. van Rompuy, Mandatory 
sports arbitration as an exploitative abuse: the Pechstein case through the lens of Article 102 TFEU, 
M&M June 2016 no. 3, p.129 and Robert O'Donoghue & Jorge Padilla, The Law and Economics of Article 
102 TFEU, Hart Publishing, Third Edition 2020, p. 1040. 

233  ECJ EU 27 March 1974, C-127-73, ECLI:EU:C:1974:25, (BRT II), para. 8 et seq.   
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(ii) there are less restrictive alternative means of achieving the goal;234 or  

(iii) in a balancing of interests, the goal does not outweigh the anticompetitive 

effects on customers.235   

6.16 In Tetra Pak II, the Commission ruled that conditions that have the effect of making 

customers completely dependent on the dominant company are unfair. The General 

Court and the CJEU have supported this view in their subsequent judgements.236   

6.17 The Apple conditions do not meet the above requirements and are unfair. In section 

6 sub F, the Foundation describes that the terms may additionally restrict competition.  

III. Application 

(i) Ban alternative app stores for iOS app distribution 

6.18 As described in Section 3 sub C, Apple's Review Guidelines prohibit other app 

stores.237 This prohibition is unnecessary and disproportionate and therefore unfair.   

The ban is unnecessary  

6.19 Apple has no legitimate purpose in denying alternative app stores access to iOS. To 

the extent that the goal is to eliminate all competition, this is obviously not a legitimate 

goal. In any case, excluding competing app stores is not necessary for app 

distribution.  

6.20 Allowing competing app stores also does not compromise the quality, privacy, security 

and familiarity of the Apple App Store.238 On the contrary, more competition would 

enhance the quality and innovation of app stores on iOS. Moreover, goals such as 

privacy and security can also be achieved in other ways than a ban, such as quality 

requirements.  

The ban is disproportionate 

6.21 The condition is also disproportionate because Apple excludes all competition with 

the refusal. Apple makes app developers completely dependent on it, in that apps 

cannot be distributed on iOS in any other way than through Apple.239 

6.22 Meanwhile, Consumers have a strong interest in competing app stores. If Apple would 

not prohibit competing app stores, Consumers would have more freedom of choice. 

Consumers should be able to make their own choice between different app stores 

 
234 Ibidem, para. 11. See also ECJ EU 13 July 1989, C-395/87, ECLI:EU:C:1989:319, (Jean-Louis Tournier), 

para. 31. 
235  ECJ EU 25 November 2020, C-372/19, ECLI:EU:C:2020:959, (SABAM), paras. 30 and 60, ECJ EU 11 

December 2008, C-52/07, ECLI:EU:C:2008:703, (Kanal 5 and TV4), paras. 30 and 31 and ECJ EU 27 
March 1974, ECLI:EU:C:1974:25, (BRT II), para. 8. 

236  Commission Decision 24 July 1991 (IV/31043), 92/163/EEC, (Tetra Pak II), para. 119. Confirmed by the 
GC on 6 October 1994, T-83/91, ECLI:EU:T:1994:246, (Tetra pak/Commission) and by ECJ on 14 
November 1996, C-333/94, ECLI:EU:C:1996:436, (Tetra Pak/Commission). 

237 Exhibit SCCC - 0017: Apple App Store Review Guidelines dated October 22, 2021, p. 14. 
238 See section 6 sub G, re. (the failure of) Apple's justifications. 
239  Compare Commission Decision 24 July 1991 (IV/31043), 92/163/EEC, (Tetra Pak II), para. 119. 

Confirmed by the GC on 6 October 1994, T-83/91, ECLI:EU:T:1994:246, (Tetra pak/Commission) and 
by the ECJ on 14 November 1996, C333/94, ECLI:EU:C:1996:436, (Tetra Pak/Commission) 
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based on price, quality, and the "familiarity" set by Apple.240 The CMA found that this 

freedom of choice leads to:241 

"[...] better terms of use for developers, including on price, and better 

outcomes for consumers including lower prices for apps."  

6.23 The ban on alternative app stores is thus unnecessary and disproportionate.  

(i) Ban on use of alternative payment processors  

6.24 As described in section 3 sub C, Apple requires app developers to use Apple IAP for 

in-app purchases on the basis of Article 3.1.1 of the Review Guidelines.242 The ban 

on using payment processors other than Apple IAP is unnecessary and 

disproportionate.  

The ban is unnecessary 

6.25 Apple does not have a legitimate goal with the ban on alternative payment processors 

and the ban is therefore not necessary. Insofar as Apple argues that the ban is 

necessary to ensure the quality, privacy and security of (the use of) the Apple App 

Store, this is incorrect.243 The fact that Apple does allow alternatives to Apple IAP for, 

among other things, 'physical products' and products sold through its Video Partner 

Program, (see section sub B), without raising security concerns, already makes it clear 

that this is an ad hoc argument.  

6.26 The ACM and the Rotterdam District Court reach the same conclusion:244 

"Apple's contentions that these conditions are necessary for privacy and 

security reasons have been convincingly rebutted by the ACM in its defense 

and rejoinder. In particular, the weight of Apple's argument is greatly put into 

perspective by the fact that Apple does not require Schedule 1 app providers 

that sell services or goods through their apps, for privacy and security reasons, 

to require payments to be processed through Apple. Apple's Video Partner 

Program, in which in-app purchases are paid for through a PSP chosen by the 

app provider and the consumer settles directly with the app provider through 

the PSP, illustrates that conditions are apparently not necessary for Apple 

even within Schedule 2." (Emphasis added, attorney) 

6.27 Also for payment processors, app developers and Consumers should have the choice 

between Apple IAP and alternatives, so they can choose which payment processor 

offers the best price and quality.   

6.28 The ban on alternative payment processors is thus unnecessary and therefore unfair.  

The ban is disproportionate 

 
240  Compare also Commission Decision 24 July 1991 (IV/31043), 92/163/EEC, (Tetra Pak II), rnr. 119.  
241  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report with Appendices, 14 

December 2021, para. 7.52. 
242 Exhibit SCCC - 0017: Apple App Store Review Guidelines dated October 22, 2021, p. 10. 
243 See section 6 sub G, re. (the failure of) Apple's justifications. 
244 Court of Rotterdam 24 December 2021, ECLI:NL:RBROT:2021:12851, para. 15. See also Exhibit SCCC 

- 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 2021, p. 3. 
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6.29 The prohibition on alternative payment processing is also disproportionate because 

Apple thereby excludes all competition. Apple makes app developers completely 

dependent on it, in-app purchases cannot be paid for in any other way.245 

6.30 App developers and Consumers, meanwhile, have a strong interest in competitive 

payment processors. If Apple did not ban competing payment processors, app 

developers and ultimately Consumers would have more choice in how they design 

payment processing. This benefits price, quality and innovation. 

6.31 This is underscored by the CMA's report, in which it concludes that virtually all app 

developers would use alternative payment processors if IAP were not mandatory:246 

"Most of the large app developers that responded to our requests for 

information have suggested that Apple's and Google's payment systems are 

in various ways limited compared to the alternative payment solutions 

available from PSPs. Almost all developers submitted that they would not 

use Apple's or Google's payment systems if they were not required to. Some 

highlighted the difference in commission between Apple's and Google's 

systems and third-party PSPs as the main reason. However, many stated 

that the alternative payment solutions they used elsewhere were preferable, 

irrespective of the commission, as they offered greater flexibility and 

functionality and enabled the developer to offer a more consistent user 

experience across platforms." (Underlining by attorney). 

6.32 That is, Consumers could therefore also use alternative payment processors if Apple 

was not abusing its dominant position. Therefore, the ban on alternative payment 

processors is unnecessary and disproportionate. 

6.33 The ACM comes to the same conclusion in its Infringement Decision of 24 August 

2021 (see section 4 sub B)247 and the Rotterdam District Court has confirmed the 

ACM's conclusions (see section 4 sub B).248 

6.34 The Interim Injunction Judge of the Rotterdam District Court has ruled: 

"The ACM has made it plausible that Apple's obligation on dating app 

providers to allow payments for in-app purchases to be settled only through 

the IAP API violates Article 24 and Article 102 of the TFEU so that the ACM 

is authorized to impose an injunction for periodic penalty payments to that 

extent." 249 

 
245  Compare Commission Decision 24 July 1991 (IV/31043), 92/163/EEC, (Tetra Pak II), rnr. 119. Confirmed 

by the GC on 6 October 1994, T83/91, ECLI:EU:T:1994:246, (Tetra Pak/Commission) and by the ECJ 
on 14 November 1996, C333/94, ECLI:EU:C:1996:436, (Tetra Pak/Commission). 

246  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report with Appendices, 14 
December 2021, para. 6.187 and further. 

247  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 
2021, paras. 15-21. 

248 Interim relief judge of the Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 
para. 15. 

249  Ibidem, para. 17. 
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6.35 The ACM's investigation focused on dating apps, but the restrictions, as has been 

stated before, apply equally and in the same way to other types of apps (see section 

3 sub C). Indeed, Apple applies the same restrictive contractual terms to all other 

types of apps.  

(iii) Ban on use references to alternative payment methods in apps 

6.36 Apple prohibits references (including, for example, hyperlinks) to alternative payment 

methods in apps (see also section 3 sub C).250 For the same reasons as mentioned 

above for alternative payment processors, this ban does not serve a legitimate goal, 

is not necessary and is disproportionate.  

6.37 On top of this, the ban on references to external websites once again underscores 

that Apple is not about quality, security and privacy but about excluding competition.  

6.38 The ACM also confirmed in its Infringement Decision of 24 August 2021 that the 

prohibition of references to alternative payment methods is an unfair contractual 

condition (see section 4 sub B), and this was also the ruling of the Rotterdam District 

Court.251 

(iv) No access to purchase data and contact details of relevant app users 

6.39 Apple does not give app developers access to their users' purchase dates and contact 

information. App developers are therefore unable to handle billing, cancellations or 

refunds themselves.252 This is to the detriment of app developers' service/customer 

support, as outlined section 3 sub C.  

Unnecessary restriction 

6.40 Apple's restriction does not serve a legitimate goal and is not necessary for this reason 

alone. To the extent that Apple's goal is to seize customer data, this is clearly not a 

legitimate goal.  

6.41 Allowing app developers access to the purchase data and contact information of the 

relevant app users also does not impair the ability to operate the Apple App Store or 

the quality, privacy and security of (the use of) the Apple App Store.253 To the extent 

that Apple believes this would be the case, these goals can be achieved in other, less 

harmful ways, such as by asking Consumers for permission to share customer data 

with app developers.  

The ban is disproportionate 

 
250 Exhibit SCCC - 0017: Apple App Store Review Guidelines dated October 22, 2021, p. 10. 
251  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021, paras. 15-21. Interim relief judge Rotterdam District Court 24 December 2021, 
ECLI:NL:RBROT:2021:12851, para. 15. 

252 See, for example, Apple's actions towards dating app providers: Exhibit SCCC - 0020: ACM, summary 
decision abuse of dominant position by Apple, dated 24 August 2021, para. 16. 

253 See section 6 sub G, regarding (the failure of) Apple's justifications. 
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6.42 The condition is disproportionate because it restricts iOS app developers and 

Consumers. By appropriating customer data, and not sharing it with app developers, 

Apple makes app developers and Consumers completely dependent on it. 254   

6.43 If Apple allows app developers access to the purchase data and contact details of the 

relevant app users, app developers can adjust the provision of customer service in 

respect of, for example, invoices, cancellations and refunds accordingly.  

6.44 The ACM also reaches this conclusion in the Infringement Decision (see section 4 sub 

B). The ACM noted: 255 

"The ACM also assessed the goals Apple says it is pursuing with its 

conditions and whether the conditions are necessary and proportionate to 

do so. These goals are being able to operate the App Store, [suspended] 

and ensuring quality, privacy and security. The ACM notes that Apple can 

also achieve these goals in other, less harmful ways.  

Because the conditions are harmful to dating app providers and are not 

necessary for the purposes Apple claims to pursue, the ACM concludes that 

the conditions are unfair and Apple is abusing its dominant position." 256 

6.45 In the proceedings before the Rotterdam District Court, the ACM clarified that it had 

determined that consumers were being harmed by the Apple conditions:257 

"There is also already consumer detriment created by Apple using the 

Conditions to impair the direct customer relationship between dating app 

provider and dating app users." 

6.46 Because the condition restricts iOS app developers and Consumers and is not 

necessary for the purposes Apple might pursue, not granting app developers access 

to the purchase data and contact information of the app users in question, is unfair. 

Apple is abusing its dominant position. 

(v) Applying conditions arbitrarily 

6.47 Fifth, Apple can refuse to distribute apps without cause under its Review Guidelines. 

In the License Agreement, Apple explicitly reserves the right to reject an app "for any 

reason, even if your application meets the documentation and program 

requirements."258 In practice, Apple also actually rejects apps on arbitrary grounds, as 

the ACM's market study for example shows, (see further section 3 sub C). 259 

 
254  Commission Decision 24 July 1991 (IV/31043), 92/163/EEC, (Tetra Pak II), rnr. 119. Confirmed by the 

GC on 6 October 1994, T-83/91, ECLI:EU:T:1994:246, (Tetra pak/Commission) and by ECJ on 14 
November 1996, C333/94, ECLI:EU:C:1996:436, (Tetra Pak/Commission). 

255  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 
2021, paras. 15-21. 

256  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 
2021, paras. 18-19. 

257 Interim relief judge of the Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 
para. 12.2. 

258 Exhibit SCCC - 0015: Apple Developer Program License Agreement dated December 13, 2021, Article 
6.9, p. 35.  

259 Exhibit SCCC - 0011: ACM market study into mobile app stores - April 11, 2019, p. 77. 
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6.48 In addition, Apple requires app developers to use Apple IAP for in-app purchases, but 

makes an exception for so-called "physical" products or services, such as meal 

delivery and cab services. These parties are allowed to use alternative payment 

processing services. 

6.49 The reason why Apple does not require providers of physical products to pay a 30% 

fee due to mandatory payment processing through Apple IAP is unclear. Both the 

distinction between physical and non-physical products and Apple's definition of 

physical products is arbitrary.  

Unnecessary distinction 

6.50 Arbitrary condition setting is not necessary because Apple can be transparent and 

have a consistent approach in its policy on Apple IAP use by app developers while 

operating the Apple App Store. 

6.51 Treating app developers equally also does not impair the ability to operate the Apple 

App Store or the quality, privacy and security of (the use of) the Apple App Store.260 

To the extent that Apple believes it would, these goals can be achieved in other, less 

harmful ways. 

Disproportionate distinction 

6.52 Since treating iOS app developers unequally restricts them and is not necessary for 

the purposes Apple might pursue, applying arbitrary terms is unfair. Apple is abusing 

its dominant position.  

(vi) Unfair pricing system 

6.53 Sixth, Apple uses an unfair pricing system. The European courts have ruled in the Der 

Grüne Punkt and SABAM cases that an unfair pricing system can be an unfair 

condition infringing Article 102(a) TFEU.261 

6.54 In Grüne Punkt, the General Court ruled that charging fees for services that are not 

taken is unreasonably onerous. The General Court ruled:262 

"It follows from the above that, in accordance with what is stated in the 

contested decision, neither the Packaging Ordinance, nor trade mark law or 

the specific needs of the functioning of the DSD system authorise the applicant 

to require undertakings which use its system to pay a fee for all packaging 

carrying the Der Grüne Punkt logo and put into circulation in Germany, where 

those undertakings show that they do not use the DSD system for some of that 

packaging." 

 
260 See section 6 sub G, regarding (the failure of) Apple's justifications. 
261 GC 24 May 2007, T-151/01, ECLI:EU:T:2007:154, (Der Grüne Punkt - Duales System Deutschland 

GmbH v. Commission). CJEU 25 November 2020, C-372/19, ECLI:EU:C:2020:959, (SABAM v. 
Weareone.World BVBA and Wecandance NV). 

262 GC 24 May 2007, T-151/01, ECLI:EU:T:2007:154, (Der Grüne Punkt - Duales System Deutschland 
GmbH v. Commission), para 164. 
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6.55 As the ACM also notes in the Infringement Decision, a dominant company must 

ensure that the conditions it imposes do not cause so much disadvantage to a specific 

portion of its customers that the conditions are disproportionate towards this group.263 

6.56 Apple uses an unreasonable pricing scheme in at least four ways. First, Apple 

employs an unfair pricing system through its distinction between purportedly 

"physical" and non-physical products. Physical products do not require the use of 

Apple-IAP (with the excessive commission of 30%) and non-physical products do (see 

section 3 sub C). The distinction is arbitrarily applied by Apple and has not a single 

objective justification. 

6.57 Second, Apple does offer app developers with its Video Partner Program the option 

of using a payment processing system other than Apple IAP (see Section 4 sub B). 

6.58 Third, sales price categories that Apple imposes are unfair.264 The Foundation will 

explain this in more detail in the section on vertical pricing as an infringement of the 

cartel prohibition, but the provisions also qualify as an unfair condition under Article 

102 TFEU. 

6.59 Fourth, Apple charges a 30% commission for its payment processing service Apple-

IAP on in-app purchases. As the Foundation explained, this is obviously a payment 

processing service. The operation of in-app purchases can be illustrated as follows: 

 

Figure 3 - visual representation on how (in-)app purchases work 

 
263 See reference in Interim relief judge Rotterdam District Court 24 December 2021, 

ECLI:NL:RBROT:2021:12851, para. 10.1.  
264 See section 3 sub C. 
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6.60 Apple states that it does not charge the 30% commission for in-app purchases for its 

payment processing service, but for the initial distribution of the app through the Apple 

App Store. This is incorrect and contrary to the facts. Incidentally, this position does 

not help Apple because this reading does not change the abusive nature of the 

commission. After all, an app distribution service is provided once, upon purchase of 

the app. After purchasing an app, a consumer can make in-app purchases within the 

app for years. If Apple's argument were to become accepted, then an app developer 

would forever have to remit 30% of its revenue from in-app purchases, because of a 

one-time service that may have been provided up to years back (see step 4 in Figure 

3 above). That is evidently unfair. 

Unnecessary restriction 

6.61 The restrictions Apple imposes regarding the distinction in prices of physical and non-

physical products do not serve a legitimate goal and is not necessary for this reason 

alone. To the extent that Apple argues that the ban is necessary to ensure the quality, 

privacy and security of (the use of) the Apple App Store, this is incorrect.265 As already 

described above, given that Apple does allow alternatives to IAP for, among others, 

'physical products' and products sold through its Video Partner Program, (see section 

4 sub B), without causing security issues, already makes it clear that this is an ad hoc 

argument and that the distinction in pricing is not necessary.  

6.62 Also Apple's (price) distinction with regard to the Video Partner Program, whereby it 

is allowed to use Apple-IAP for the rate of 15% instead of 30% and other payment 

processing systems can be used, does not serve a legitimate goal and is for this 

reason alone not necessary. The fact that with the Video Partner Program there is the 

possibility to pay a lower commission to Apple and to choose your own payment 

processor but that this is not possible with other paid apps, shows that Apple's pricing 

system contains an unnecessary restriction.  

6.63 Moreover, the selling price categories that Apple imposes on app developers do not 

serve a legitimate goal and are not necessary for that reason alone. To the extent that 

Apple argues that these selling price categories are necessary to ensure the Apple 

App Store is safe, this is incorrect. It is possible to operate a successful app store 

where app developers do have freedom to choose a price, see for example the Google 

Play Store or the Microsoft Store. 

6.64 Also, charging 30% commission for an in-app purchase over and over again does not 

serve a legitimate goal. It is not necessary that 4 years after the app was downloaded 

that 30% commission is still being charged for an in-app purchase. After all, the app 

was distributed years before that and there is no connection between the payment 

and the once provided service, which also means that Apple no longer adds any value. 

6.65 The price system described above is thus unnecessary and therefore unfair.  

Disproportionate restriction 

 
265  See section 6 sub G regarding (the failure of) Apple's justifications. 
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6.66 Also, the pricing system is disproportionately restrictive. In this context, Apple should 

apply the least restrictive measure and strike an appropriate balance between its 

interests and the interests of app developers and Consumers to use the services on 

fair conditions.266 However, Apple does not apply the least restrictive measure, 

because it can provide app developers more freedom. The same applies to the other 

restrictive forms of pricing as described above. The pricing system can be structured 

in such a way that there is a better balance between the interests of Consumers and 

the interests of Apple. Under the current pricing system, this is not the case and is 

therefore a disproportionate restriction. The fact that Apple continues to charge high 

commissions for in-app purchases (supposedly for app distribution) long after the 

distribution has taken place is patently unreasonable.   

6.67 In short, based on the foregoing, it is clear that Apple's pricing system is not only 

unnecessary but also disproportionate. This makes the pricing system an unfair 

condition within the meaning of Article 102 TFEU and Article 24 Mw.   

IV. Conclusion 

6.68 The Foundation concludes that the above Apple conditions are unfair and thus violate 

the prohibition on abuse of dominance.  

D. Apple illegally ties its payment processing service to app distribution 

I. Legal framework 

6.69 Article 102(d) TFEU and Article 24 Mw provide that dominant companies are 

prohibited from conditioning the supply of one product on the acceptance of another.  

6.70 Illegal tying generally occurs in a situation where customers who purchase one 

product (the tying product) must also purchase another product from the supplier (the 

tied product). Tying can take place on a technical or contractual basis. 267 

6.71 A dominant undertaking can harm consumers in one or more product market(s) ("the 

tying market") by foreclosing the market to the other products to which the product is 

tied ("the tied market"), and thus, indirectly, the tying market.268 

6.72 Tying can be illustrated as follows:  

 
266 Interim relief judge of the Rotterdam District Court 24 December 2021, ECLI:NL:RBROT:2021:12851, 

para. 10.4. 
267  Communication from the Commission - Guidance on the Commission's enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (2009/C 45/02), 
para. 48. An example of technical tying was GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, 
(Microsoft v Commission), example of contractual tying was ECJ EU 14 November 1996, C-333/94, 
ECLI:EU:C:1996:436, (Tetra Pak v Commission). 

268 Communication from the Commission - Guidance on the Commission's Enforcement Priorities in 
Applying Article 82 of the EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings (2009/C 
45/02), para. 49. 



 

69 
 
4132-0077-7526, v. 2 

 

Figure 6 – tying by Apple  

6.73 Even when the tied product is a complementary product for customers of the tying 

product, a limitation on the number of alternative suppliers of the tied product, and 

thus limited availability of this product, can make entry into only the tying market more 

difficult269 and thus drive up the selling price. 

6.74 The CJEU has clarified in European case law when there is illegal tying.270 According 

to the CJEU case law, tying falls under the prohibition of Article 102(d) TFEU when 

the following conditions are met:271 

 
269 Communication from the Commission - Guidance on the Commission's Enforcement Priorities in 

Applying Article 82 of the EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings (2009/C 
45/02), para. 58. 

270  See, for example: GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), 
paras. 814 et seq. 

271 GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), paras. 859, 862, 
864, 867. Compare also: Commission Decision 18 July 2018, Case AT.40099 (Google Android), paras. 
728-750. 
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(i) Separate Products. The tying product and the tied product are two separate 

products; 

(ii) Dominant position in market of tying product. The company in question 

holds a dominant position in the market for the tying product; 

(iii) Tying. The dominant firm does not give customers a choice to obtain the tying 

product without the tied product; and 

(iv) The behavior is capable of restricting competition. 

6.75 When these conditions are met, it is up to the company concerned, which bears the 

burden of proof for this, to show that there is an objective justification for its actions.272 

In this case, these conditions are met, and thus it is on Apple's path to provide 

evidence. 

(i) Separate products 

6.76 Whether products are considered separate products depends first on the demand of 

customers. Without independent demand for the tied product, there are no separate 

products and no tying abuse. Thus, two products are separate products if, in the 

absence of tying, a substantial number of customers would have purchased the tying 

product from the same supplier without also purchasing the tied product.273 To 

determine whether there is separate demand from customers for the tied product, the 

following factors are important:274 

(a) The nature and technical features of the products concerned; 

(b) the characteristics of the market, such as the presence of 

independent undertakings specialized in the supply and sale of the tied 

product, the history of the development of the products concerned and 

the commercial practice of the dominant undertaking. 

6.77 The General Court has clarified the conditions for tying in the Microsoft case. This 

case concerned Microsoft's tying of its media player Windows Media Player to its 

operating system Windows, while Microsoft held a dominant position in the market for 

PC operating systems. This case has great similarities with the present case.   

6.78 In the Microsoft case, the General Court assessed whether Microsoft Windows and 

the Windows Media Player were separate products, and concluded that they were. As 

to the nature and technical features of the products, the General Court considered 

that Windows and Windows Media Player had different functionalities. As to the 

characteristics of the market, what was important was that there were several media 

player providers in the market and that these parties designed their products to work 

on different operating systems. Moreover, there was demand for competing media 

 
272  GC 17 September 2007, 201/04, ECLI:EU:T:2007:289, (Microsoft v Commission), paras. 859 and 869. 

Communication from the Commission - Guidance on the Commission's enforcement priorities in applying 
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (2009/C 45/02), 
para. 62.  

273  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), para. 917 and 919, 
920-922. 

274 Ibidem, para 925. 
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players: a significant number of customers used media players from Microsoft's 

competitors (Microsoft had not made it impossible for competitors to install alternative 

media players). Based on these factors, the Court found that there were two separate 

products.275 

6.79 In the same Microsoft case, the General Court considered that the fact that Microsoft 

Windows and Windows Media Players were complementary products did not preclude 

tying.276 Complementary products can also be separate products within the meaning 

of Article 102(d) TFEU. Indeed, customers may have a preference to purchase a 

complementary product from another supplier. Recently, in the Google Android case, 

the Commission reaffirmed that complementary products can be separate products:277 

"Complementary products can constitute separate products for the purposes 

of Article 102 TFEU, in particular Article 102(d) TFEU. This is because, for 

example, customers may wish to obtain complementary products together, but 

from different sources." 

6.80 Similarly, the technical integration of one product into another does not mean that the 

two products are no longer separate products. This is what the General Court ruled 

on in the Microsoft case:278 

"it is sufficient to observe that the fact that tying takes the form of the technical 

integration of one product into another does not have the consequence that, 

for the purpose of assessing its impact on the market, that integration cannot 

be qualified as the bundling of two separate products."  

6.81 Finally, it is settled case law that illegal tying can also occur where there is a 

commercial usage or a natural link between two products. The General Court ruled in 

the Microsoft case:279 

"it is settled case-law that even when the tying of two products is consistent 

with commercial usage or when there is a natural link between the two 

products in question, it may none the less constitute abuse within the meaning 

of Article 82 EC, unless it is objectively justified" 

(ii) Dominant position on tying market 

6.82 Tying means that an undertaking abuses its dominant position in one market (the tying 

market) in another market (the tied market). This means that the undertaking only 

needs to be dominant on the tying market, and not on the tied market.280 

 
275  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), paras. 926-932. 
276  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), paras. 921-922. 
277  Case AT.40099 - Google Android, July 18, 2018, para. 744.  
278  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), para. 935. Case 

AT.40099 - Google Android, 18 July 2018, para. 745. 
279  ECJ 14 November 1996, C-333/94 P, EU:C:1996:436, (Tetra Pak/Commission), para. 37. GC 17 

September 2007, 201/04, ECLI:EU:T:2007:289, (Microsoft v Commission), para. 942. 
280  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), paras. 853-854 and 

870.  
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(iii) No choice for customers to purchase tying product without the tied 

product 

6.83 The third condition implies that customers have no choice to purchase the tying 

product without the tied product. This can be imposed through, for example, an 

agreement or by technical means, according to the Microsoft case:281 

"The coercion thus applied to OEMs is not just contractual in nature, but also 

technical. In effect, it is common ground that it was not technically possible to 

uninstall Windows Media Player. " 

6.84 Thus, this condition is met if the purchase of a tied product is imposed in a contract, 

and also if the lied product cannot be removed.  

6.85 It is not a condition that a separate price is charged for the tied product, since the price 

of the tied product is included in the tying product: the tying and tied product are sold 

as a bundle.282 

6.86 Tying may also occur if a customer is not obliged to use the tied product or is entitled 

to use the same product supplied by a competitor of the dominant undertaking. The 

General Court ruled on this in the Microsoft case:283 

"Again, neither Article 82(d) EC nor the case-law on bundling requires that 

consumers must be forced to use the tied product or prevented from using the 

same product supplied by a competitor of the dominant undertaking in order 

for the condition that the conclusion of contracts is made subject to acceptance 

of supplementary obligations to be capable of being regarded as satisfied. For 

example, as the Commission correctly observes at recital 832 to the contested 

decision, in Hilti users were not forced to use the Hilti branded nails which they 

obtained with the Hilti branded nail gun."  

(iv) Conduct is capable of restricting competition 

6.87 In the Microsoft case, the General Court considered that for conduct to qualify as 

abusive, it must be "capable of restricting competition."284 What is important here is 

that tying, by its very nature, has a foreclosure effect and is thus capable of restricting 

competition. The General Court has confirmed this in the cases of Hilti285 and in Tetra 

Pak II286. A further analysis is therefore not necessary.  

6.88 For the sake of completeness, the Foundation adds that tying may restrict competition 

in the following ways, among others:  

 
281  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), paras. 963 and 965. 
282  Ibidem, paras. 967-969. 
283  Ibidem, para. 970. 
284  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v Commission), para. 967, GC 30 

September 2003, 203/01, ECLI:EU:T:2003:250, (Michelin v Commission), paras. 237-239. 
285  GC 12 December 1991, T-30/89, EU:T:1991:70 (Hilti v. Commission), paras. 100-101. 
286 GC 6 October 1994, T-83/91, EU:T:1994:246, (Tetra Pak v Commission), para 137, ECJ 14 November 

1996, C-333/94, ECLI:EU:C:1996:436, (Tetra Pak v Commission), para 37. 
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(i) Reducing incentives for users to choose a product from suppliers other than 

the dominant undertaking;287 

(ii) Creating disincentives for customers of the dominant undertaking to offer the 

products of other suppliers of the tied product;288 and  

(iii) Encouraging third parties to develop products that implement only the 

underlying technology on which the tied product is based.289 

II. Apple abuses its dominant position by tying Apple IAP to the 

Apple App Store  

6.89 Apple abuses its dominant position by tying its payment processing service Apple IAP 

to the distribution of apps through the Apple App Store. The Foundation will discuss 

the four conditions for tying. 

(i) App distribution on iOS and payment processing services on iOS are two 

separate products 

6.90 App distribution on iOS and payment processing services on iOS are two separate 

products.  

6.91 For this purpose, the demand of customers is particularly relevant (as mentioned 

above), and it can be assessed on the basis of two factors: (i) the nature and technical 

features of the products concerned and (ii) the characteristics of the market. 

Characteristics of the market include, for example, the presence of independent 

undertakings offering the tied product, the history of the development of the products 

concerned and the commercial practice of the dominant undertaking. 

6.92 The nature and features of the Apple App Store and Apple IAP are different. The Apple 

App Store is developed distribute apps, both paid and free, while the Apple IAP 

payment processing service is developed to process payments within apps.  

6.93 Also from the history of the development of the products and the commercial practice 

it is clear that there are two separate services. 

6.94 There are independent undertakings operating in the market that specialize in the 

supply and sale of payment processing services, called Payment Service Providers 

or PSPs. Among others, well-known payment processors such as PayPal, Adyen and 

Stripe offer payment processing services specifically for apps.290 These parties are 

not active in the app distribution market.   

6.95 Also app distribution services are offered in practice without a connection to a 

payment processor. Thus, app developers in the Google Play Store and the Microsoft 

 
287  GC 17 September 2007, 201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r. 1041. Case 

AT.40099 - Google Android, 18 July 2018, para. 750. 
288  GC 17 September 2007, 201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r. 1043. Case 

AT.40099 - Google Android, 18 July 2018, para. 750. 
289  GC 17 September 2007, 201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r. 1060-1077. Case 

AT.40099 - Google Android, 18 July 2018, para. 750. 
290 See, for example, https://www.adyen.com/our-solution/in-app-payments#customerexperience and 

https://www.paypal.com/nl/business/platforms-and-marketplaces 

https://www.adyen.com/our-solution/in-app-payments#customerexperience
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Store may not only use the payment processing service of Microsoft and Google but 

also use payment processing services from third parties such as PayPal and Adyen.291 

6.96 Moreover, Apple itself offers the distribution of certain apps without the link with 

Apple’s payment processing service. Apple makes an exception on the tying between 

app distribution and payment processing for physical goods or services and for 

Apple's Video Partner Program. For these goods and services it is possible for app 

developers and consumers to use alternatives to Apple IAP for in-app purchases.292 

On top of this is the fact that Apple didn’t oblige app developers to use Apple IAP 

before 1 September 2009.293 This shows that a separate market exists and that the 

products are not necessarily tied.  

6.97 The only reason that app distribution and payment processing are purchased jointly 

is because Apple has made it obligatory. Without the tying, many of Apple's customers 

(the app developers) would only purchase the services related to app distribution in 

the Apple App Store and not also Apple's payment processing service.  

6.98 That app developers would use other payment processors if Apple had not made 

Apple IAP mandatory is confirmed by a survey by the CMA.294 Virtually all app 

developers surveyed indicated that they would not use Apple's payment processing 

service if it were not mandatory.295 Apple itself realizes this. In an internal email, an 

Apple manager says that no one would use Apple IAP if it were not mandatory.296 Or 

in other words, the only reason Apple IAP is used is that Apple has made it mandatory 

and does not allow alternatives on iOS.  

6.99 To the extent that Apple wants to argue in these proceedings that app distribution and 

payment processing are complementary products, and that the products are 

integrated, the first point to note is that complementary products are also separate 

products within the meaning of Section 102(d) TFEU if customers seek to obtain those 

products from different suppliers. As described above, this is the case. As for product 

integration, the fact that two products are technically integrated does not mean that 

the two products are not separate products within the meaning of Article 102 TFEU.297 

This makes sense, because it is Apple's own choice whether or not to integrate the 

products. It cannot escape the application of Article 102 TFEU through integration. 

More importantly, the products are not integrated: after all, for physical products and 

the Video Partner Program, app developers can use alternative payment processors.   

 
291  See: https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-

games and Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with 
Appendices, dated 14 December 2021, para. 6.190. 

292 See also section 3 sub C.  
293  See also section 3 sub B. 
294  See further on the CMA's investigation section 4 sub D. 
295  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, para. 6.187. 
296 Exhibit SCCC – 0018: internal Apple email from @@@@@@@@to @@@@@@@@dated December 

12, 2018. See section 3 sub C.  
297  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r.o. 935. Case 

AT.40099 - Google Android, 18 July 2018, rnr. 745. 

https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-games
https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-games
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6.100 Moreover, the ACM found in the Infringement Decision that Apple's payment 

processing services through Apple IAP are distinguishable from app distribution 

services through the Apple App Store (see paragraph 4 sub B). The District Court of 

Rotterdam also ruled this in her judgment of December 24, 2021. The District Court 

ruled that there are separate products for the following reasons:298 

(i) Apple's own conditions show separate products. App developers who do 

not charge payments for apps take out app distribution services but not 

payment processing services. These app developers do not enter into an 

agreement with Apple for payment processing services.299   

(ii) It is technically possible to offer separate payment processing services. 

For app developers who offer so-called 'physical products or services'300 it 

applies that they can offer alternative payment processing services. Thus, it is 

technically possible for Apple to have in-app purchases run through another 

payment processing system that the app developer chooses. Apple only 

chooses to exclude this possibility for other app developers.301  Apple's so-

called Video Partner Program also shows that the use of a self-selected 

payment system is possible. Under this Program, the Interim Relief Judge 

noted, a certain group of providers (those covered by Schedule 2 of Apple's 

App Store terms and conditions), do get to use their own payment system for 

in-app purchases for app users recruited outside the app.302 

(iii) There are companies that specialize in the relevant payment processing. 

There are separate providers operating that specialize in payment processing 

(called Payment Service Providers or PSPs). This is a strong indication of a 

separate market. Several payment processors specialize in mobile payments 

and in-app payments. Examples of PSPs are the well-known PayPal and the 

Dutch company Adyen.  

(iv) On Android phones, consumers use alternative payment processors. 

Google does offer the option for alternative payment processors on its Android 

operating system. This is frequently used by app developers. From this it also 

follows that there is a separate supply and demand for these two services.  

6.101 Brattle's economic experts also confirm the existence of separate products. Brattle 

notes that there are third-party providers that can offer payment processing services 

(and already offer them in the context of physical goods).303 Brattle concludes:304 

“This market and regulatory evidence leads me to conclude that, absent 

Apple’s anticompetitive tying, there would be significant demand for third-

 
298 Interim relief judge Rotterdam District Court, 24 December 2021, ECLI:NL:RBROT:2021:12851, r.o. 11.1. 
299  See also the explanation of the conditions in section 3 sub C.  
300  Ibidem. 
301 Interim relief judge Rotterdam District Court, 24 December 2021, ECLI:NL:RBROT:2021:12851, r.o. 11.1. 
302 Ibidem. 
303  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple’s Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 24 en 27. 
304  Ibidem, margin number 32. 
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party payment processing providers on iOS, indicating that iOS payment 

processing constitutes a separate antitrust product market.”   

6.102 Thus, based on the foregoing, the first condition is met: there are two separate 

products, namely the distribution of apps in iOS and the payment processing service 

on iOS. 

(ii) Apple has a dominant position in the tying market for app distribution on 

iOS 

6.103 As described in section 5 sub E, Apple holds a dominant position in the market for 

app distribution on iOS. This is the tying market. Apple has a dominant position on 

this market because it has excluded any competition, it does not allow alternative app 

stores on iOS based on its contractual terms with app developers.305 Apple, therefore, 

has a 100% market share.  

6.104 The second condition is thus also met. Incidentally, Apple also has a dominant 

position in the payment processing market on iOS (the tied market).306 However, this 

is not a necessary condition for establishing illegal tying.  

(iii) App developers cannot distribute their apps on iOS without committing 

to using Apple IAP 

6.105 As described in section 3 sub C, Apple forces app developers who want to distribute 

their apps on iOS (through the Apple App Store) to use Apple's payment processor 

Apple IAP. In addition, app developers are prohibited to make reference to payment 

options outside of the app in any way within their own app, such as payment through 

their own website (anti-steering). Apple is forcing app developers to use Apple IAP on 

both a contractual and technical basis. 

6.106 Thus, Apple also forces app developers to use Apple IAP through technical means. 

App developers must always submit their new or updated application to Apple through 

an app review system (see section 3 sub C). If the app does not meet Apple's 

requirements, the app is not approved by Apple and cannot be distributed through the 

Apple App Store.  

6.107 The ACM and the CMA have also found that Apple is forcing app developers who 

distribute apps through the Apple App Store to use Apple IAP.307 For example, the 

ACM states in margin number 3 of its Infringement Decision: 

 "But in the event that an app provider offers digital content or services within 

the app for a fee, it is required to agree to additional contractual terms from 

Apple. These terms require the app provider to use Apple's IAP service for 

payment settlement. [Suspended] Also, an app provider is not allowed to refer 

within its own app in any way to payment options outside the app, for example 

 
305  See section 3.C.  
306 See section 5 sub F. 
307  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021, para. 3, Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with 
Appendices, dated 14 December 2021, margin number. 6.181. 
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to alternative payment options offered by the app provider on its own website 

(anti-steering). " 

6.108 The CMA concludes in margin number 6.181 of her investigation: 

"In this section we have considered the following possible harms arising from 

the payment system rules: 

• the requirements for in-app purchases to be made through Apple and 

Google mean that app developers cannot choose alternatives for 

processing payments for digital content that better meet their needs;  

• the requirements for in-app purchases to be made through Apple and 

Google mean that developers are 'disintermediated' from their users in 

certain respects;  

• the requirements for in-app purchases to be made through Apple and 

Google (and the commission payable to Apple and Google for these 

transactions) distort competition between Apple's and Google's own 

apps and rival apps;  

• the requirement for in-app purchases to be made through Apple and 

Google make cause billing issues for users who switch between iOS 

and Android devices and vice versa; and  

• the anti-steering rules prevent developers from informing users of the 

fact that there may be alternative ways to pay for content outside of an 

app, limiting their ability to make informed choices and drive effective 

competition between distribution channels. " 

6.109 Based on the above, the third condition is also met.   

(iv) The conduct is capable of restricting competition 

6.110 For a discussion of this condition in the context of tying, the Foundation refers to 

Section 6 sub F below to avoid repetition. 

E. Apple imposes excessive pricing 

I. Legal framework 

6.111 With the abusive conduct described above in sections 6 sub C and section 6 sub D, 

Apple excludes all competition, allowing it to charge excessive prices to app 

developers. The prohibition of abuse of a dominant position in Article 102 (a) TFEU 

also prohibits unfair prices in itself, which includes excessive prices.308 This means 

that excessive prices are also prohibited without unreasonable conditions or tying. 

6.112 A price is excessive within the meaning of Article 102(a) TFEU if the price is not in 

reasonable proportion to the economic value of the performance. 

 
308  Another form of unfair pricing concerns the use of unfairly low prices that squeeze competitors out of the 

market (so-called "predatory pricing"). This form of abuse is not relevant in the present case. 
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6.113 The ECJ held in United Brands that it is possible to objectively determine whether a 

price is excessive by assessing whether:309 

(i) The difference between the actual costs incurred and the actual selling price 

charged (the profit margin) is disproportionate; and 

(ii) The price is unfair in absolute terms ("in itself")310 or in comparison to 

competing products. 

6.114 If both conditions are met, a price is excessive and therefore unfair within the meaning 

of Article 102 TFEU.311 

6.115 The CJEU has in the past listed the following methods of comparison that can be used 

to determine whether a price is excessive:312 

(iii) A comparison between the selling price and the cost of production: this 

analysis focuses on the margins (or profitability) of the dominant undertaking 

in selling the goods or services concerned; 

(iv) Product comparison: prices charged in the same or a similar market by non-

dominant undertakings;313 

(v) comparison over time: prices of the same dominant undertaking at different 

points in time;314 or 

(vi) geographic comparison: prices charged in other geographic markets by the 

same dominant undertaking or by other undertakings.315 

6.116 There is not one single appropriate method for determining an excessive price, so the 

most appropriate method can be chosen on a case-by-case basis. Moreover, other 

methods may be used to demonstrate that a price is unfair. 316 

6.117 As for the analysis of whether the price is unfair in itself, the Commission provided 

frameworks in the Aspen case317 for how this should be analyzed. For example, the 

Commission stated that account should be taken of (i) the nature of the products, (ii) 

 
309  ECJ EU 14 February 1978, C-27/76, EU:C:1978:22, (United Brands and Continental v. Commission), 

para 251-252. 
310 Opinion of Advocate General Wahl, 6 April 2017, Case C-177/16, ECLI:EU:C:2017:286 (AKKA/LAA), 

para. 18. 
311 Opinion of Advocate General Wahl 6 April 2017, Case C-177/16, ECLI:EU:C:2017:286 (AKKA/LAA), 

para. 23. 
312 See also Opinion of Advocate General Wahl 6 April 2017, Case C-177/16, ECLI:EU:C:2017:286 

(AKKA/LAA), paras. 18 -19 and ECJ 14 February 1978, C-27/76, ECLI:EU:C:1978:22, (United Brands 
and Continental v. Commission), at 249 and 253. 

313  ECJ 29 February 1968, C-24/76, ECLI:EU:C:1968:11, (Parke/Probel); ECJ 5 October 1988, C-53/87, 
ECLI:EU:C:1988:472, (CIRCA and Maxicar), para. 17. 

314  CJEU 13 November 1975, C-26/75, ECLI:EU:C:1975:150, (General Motors Continental v Commission), 
para 16; CJEU 11 November 1986, C-226/84, ECLI:EU:C:1986:421, (British Leyland v Commission), 
para 25. 

315  CJEU 8 June 1971, C-78/70, , ECLI:EU:C:1971:59, (Deutsche Grammaphon Gesellschaft/Metro), para 
14; CJEU 4 May 1988, C-30/87, ECLI:EU:C:1988:225, (Bodson v SA Pompes funèbres des régions 
libérées), para 31. 

316  ECJ 14 February 1978, 27/76, ECLI:EU:C:1978:22, (United Brands and Continental v. Commission), 
para. 253. 

317  Case AT.40394 (Aspen), February 10, 2021, margin numbers 165-195. 
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the justification for higher prices, for example in the form of activities with commercial 

risks or innovation, investment or material improvements to the products, (iii) the 

disproportionality of price increases in relation to the costs, (iv) the size of excessive 

profits, (v) an undertaking’s strategy to exploit (this assesses behavior and economic 

motives) and (vi) the methods and means used in imposing the higher prices. 

6.118 In recent years, excessive prices have been under the full spotlight of competition 

authorities in the EU:318 

(i) In 2016, the Italian Competition Authority fined Aspen in Italy for raising selling 

prices of several cancer drugs.319 The fine was upheld on appeal.320 The Italian 

Competition Authority's findings ushered in a formal Commission investigation 

into Aspen’s selling prices for cancer drugs across the EEA (minus Italy).321 

On February 10, 2021, the Commission's decision was published in which 

Aspen made commitments regarding its pricing policy.322 

(ii) On January 31, 2018, the Danish Competition Authority fined CD Pharma for 

abusing its dominant position by charging unfair sales prices for the drug 

Syntocinon.323 

(iii) AKKA/LAA is an organization for the collective management of copyrights on 

musical works in Latvia and the only one authorized to grant licenses for the 

communication to the public of the musical works whose copyrights it 

manages. In 2008, the Latvian Competition Authority fined AKKA/LAA for 

charging excessive fees. Following a new investigation into the adjusted tariffs, 

on April 2, 2013, the Latvian Competition Authority imposed a fine for charging 

unfair tariffs.324 

(iv) On July 19, 2021, the ACM found that Leadiant abused its economic 

dominance by charging an excessive price for the CDCA-Leadiant drug. 

According to the ACM, the price Leadiant charged for the drug was unfair 

because the price, combined with the low costs and low risks, provided 

Leadiant with an excessive return.325 

6.119 For completeness, the Foundation notes that excessive pricing is also receiving 

increased attention outside the EU. For example, on July 29, 2021, the CMA fined 

 
318 In addition to the cases below, see also: Competition Appeal Tribunal, Court of Appeal 10 March 2020, 

C3/2018/1847 & 1874, (Competition and Markets Authority vlynn Pharma Ltd.), 
https://www.catribunal.org.uk/sites/default/files/2020-04/1275-76_Flynn_CoA_Judgment_100320.pdf. 

319  Decision Autorità garante della concorrenza e del mercato (ICA) 29 September 2016, No. 26185. 
320  Decision Lazio Regional Administrative Tribunal 26 July 2017, n. 8948/2017, (Aspen). 
321  European Commission Press Release 15 May 2017, 'Antitrust: Commission opens formal investigation 

into Aspen Pharma's pricing practices for cancer medicines'. See: 
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1323  

322  Case AT.40394 (Aspen) February 10, 2021. 
323  Danish Competition Authority decision January 31, 2018, "CD Pharma has abused its dominant position 

by increasing their price by 2,000 percent," https://www.en.kfst.dk/nyheder/kfst/english/decisions/2018-
cd-pharma-has-abused-its-dominant-position-by-increasing-their-price-by-2-000-percent/.  

324  CJEU 14 September 2017, Case C-177/16, ECLI:EU:C:2017:286 (AKKA/LAA), at para 7-11. 
325 Authority Consumer & Market, "ACM fines manufacturer Leadiant for excessive price of drug CDCA," 

July 19, 2021. See: https://www.acm.nl/nl/publicaties/acm-beboet-fabrikant-leadiant-voor-excessieve-
prijs-geneesmiddel-cdca  

https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1323
https://www.acm.nl/nl/publicaties/acm-beboet-fabrikant-leadiant-voor-excessieve-prijs-geneesmiddel-cdca
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Advanz Pharma (and its previous owners) GBP 101 million for imposing excessive 

and unfair prices on drugs for thyroid problems. Despite the patents having expired, 

there was no competition in this drug and it resulted in a large price increase. The 

CMA concluded that no innovation, increase in production or increase in costs 

explained this price change. 326 

II. Application 

6.120 As described above, a price is determined to be "excessive" through a two-step 

cumulative test, (i) assessing the disproportionality of the profit margin (i.e., the 

difference between the actual costs incurred and the selling price) and (ii) assessing 

whether the price is unfair in absolute terms or in comparison to competing products.  

(i) Condition 1 is met: Apple's profit margin is disproportionality  

6.121 The difference between the actual costs incurred and Apple's selling price (the profit 

margin) when distributing apps through the Apple App Store and Apple IAP is extreme 

and disproportionate.  

6.122 According to Apple's own figures, in the financial year ending September 2021 it 

generated USD 365.8 billion in revenue, of which USD 68.4 billion for "Services" such 

as the Apple App Store.327 The remaining revenue came from "Devices". The Apple 

App Store has the largest share of the revenue achieved by Apple from services.328 

The contribution of the Apple App Store to the revenue for services increased from 

8% in 2011 to 19% of revenue in 2021.329 

6.123 In 2017, Apple's profit margin for Services was 55%.330 Since 2017, this profit margin 

has only increased.331 By 2020, Apple had a profit margin for the Apple App Store and 

Ads of between 75 and 100%, confirmed by a study by the CMA.332 Apple made a 

total of USD 94.7 billion in profit in 2021.333 

6.124 This excessive profit margin of 75-100% was also confirmed in a hearing of the US 

Subcommittee on the Judiciary (see also above, paragraph 4 sub D). This 

Subcommittee concluded, based on conclusions from an independent research firm, 

that Apple's worldwide revenue with its Apple App Store was USD 15.5 billion in 2018. 

The research firm estimated the revenue for 2022 to be approx. USD 19 billion. 

 
326  UK Competition and Markets Authority, 'CMA fines pharma firm over pricing of crucial thyroid drug', 29 

July 2021. See: https://www.gov.uk/government/news/cma-fines-pharma-firm-over-pricing-of-crucial-
thyroid-drug 

327 Apple, "2021 10K," pages 1,2 and 29, see: https://investor.apple.com/sec-filings/default.aspx 
328  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, Appendix D, Figure D.3. 
329  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, Appendix D, p. D2. 
330  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 52. 
331  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 52 and Table 2. 
332  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, Appendix D, p. D6. 
333 Apple, "2021 10K," pages 1, 2 and 29, see: https://investor.apple.com/sec-filings/default.aspx 
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Meanwhile, the global cost of the Apple App Store is less than USD 100 million.334 A 

former Senior Director of Apple's App Store Review confirmed this in an interview with 

the Subcommittee.335 Measured against Apple's annual revenue from the Apple App 

Store, the profits are exorbitant, according to the committee.336 For the sake of clarity, 

assuming USD 100 million in costs, the costs would be only 0.6% of revenue in 2018, 

and 0.5% in 2022. In reality, the costs will be even lower since the costs are less than 

USD 100 million. Apple has not provided insight into its actual costs so far.  

6.125 That Apple's profit margin exceeds 75% is also evident from Apple's own calculations. 

In the Epic/Apple case in the United States (see paragraph 4 sub E), the United States 

District Court of California found that from Apple's own operating margin 

calculations337, laid down in internal documents regarding the Apple App Store, it 

showed that its profit margin was in excess of 75%.338 Moreover, an economic expert 

for Epic had previously also calculated that Apple's profit margin was over 75%. On 

this basis, the California court concluded that Apple's profit margin was over 75% in 

the (fiscal) years 2018 and 2019 and over 72% from 2013 onwards.339 

6.126 Based on this information, it cannot be otherwise concluded that Apple has an 

exorbitant profit margin and that the first step of the cumulative test is met. 

6.127 In addition, although the foregoing is already sufficient evidence to support the 

contention that Apple achieves a disproportionate profit margin from the Apple App 

Store, the Foundation requested economic experts of Brattle to examine Apple's profit 

margins. Brattle, applying the usual methods, examined Apple's profit margin and its 

Return on Capital Employed ("ROCE").340   

6.128 ROCE provides a measure of profitability based on accounting profits. ROCE is 

calculated by dividing EBIT (i.e., earnings before interest and taxes) by the value of 

capital employed.341 Apple's ROCE has remained exceptionally high over a period of 

 
334  Exhibit SCCC – 0028: US House Judiciary, ‘Report on the investigation of competition in digital markets’ 

2020, pp. 344-345, see also Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's 
Anticompetitive Practices related to the iOS App Store, March 2022, margin number 55. 

335  Exhibit SCCC – 0028: US House Judiciary, ‘Report on the investigation of competition in digital markets’ 
2020, p. 345. 

336  Ibidem. 
337 This refers to the profit a company makes per euro/dollar of products sold after deducting variable costs 

of production, such as wages and raw materials. This is still without the deduction of interest on loans or 
taxes. The higher this number is, the better as it indicates that a company is efficient in its operations and 
good at converting sales into profit.  

338  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, margin number 2, Exhibit SCCC – 0035: United States District Court Northern District 
of California September, (Apple/Epic), 10 September 2021, margin numbers. 41-42 

339  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, para. 2, Exhibit SCCC – 0035: United States District Court Northern District of California 
September, (Apple/Epic), 10 September 2021, marginal numbers 41-42 and Exhibit SCCC - 0036: 
Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related to the iOS App Store, 
March 2022, margin number 53. 

340  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 
to the iOS App Store, March 2022, margin number 57 and further. 

341  Ibidem, margin number 57. 
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many years, particularly for an undertaking whose technology and innovations have 

been copied by others.  

6.129 Brattle first looked at an analysis by the CMA, which concluded that Apple's ROCE 

over an 11-year period (2011-2021) was between 250-300%. The CMA notes here 

that Apple is not only very profitable but also dwarfs the profitability of other dominant 

digital players such as Facebook and Google.342 

6.130 Brattle believes that the CMA's analysis is still conservative since 2017 the share of 

revenue from services has grown compared to other revenue (according to Apple's 

10-K343 documents). Also, Dr. Evans, Epic's expert in the legal action against Apple 

has stated under oath that the Apple App Store is the second largest source of Apple’s 

revenue after licensing revenue. 344 

6.131 In short, it follows from the foregoing that Apple not only achieves extremely high 

margins with the Apple App Store but also that Apple's ROCE is much higher than 

other dominant undertakings. The ratio of Apple's costs to its profits from the Apple 

App Store is therefore disproportionate.  

(ii) Condition 2 is met: Apple's prices are unfair in itself and in comparison 

to competing products 

6.132 Apple's commissions for (i) app purchases and (ii) payment processing for in-app 

purchases are unfair in itself and compared to competing products. This, for the 

following reasons.  

Price in itself: app distribution 

6.133 Since the launch of the Apple App Store in 2008, Apple has required app developers 

to (i) pay USD 99 annually (regardless of whether they are paid apps or free apps) 

and (ii) remit 30% commission when purchasing the app from the Apple App Store. 

This price is already unfair in itself.  

6.134 Regarding the nature of the product, what is important is that the variable and marginal 

costs are almost zero. Apple created an app store more than a decade ago, but the 

distribution of apps costs it almost nothing, and the additional costs of distributing 

more apps are virtually zero. As described above, a former Apple employee 

acknowledged that the Apple App Store costs less than USD 100 million per year, 

which is way less than 1% of the revenue of the Apple App Store.345 

6.135 Apple also has no justification for excessive pricing, it innovates very little, and its risks 

in distribution are very limited to the extent that they are contractually passed on (to 

 
342  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, Appendix D, p. D11 and footnote 23, see also Exhibit SCCC - 0036: Brattle, 
Consumer Harm Resulting from Apple's Anticompetitive Practices related to the iOS App Store, March 
2022, margin number 58. 

343 This refers to the annual reports that must be filed with the U.S. Securities and Exchange Commission 
by publicly traded companies. 

344  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 
to the iOS App Store, March 2022, margin number 59. 

345  Exhibit SCCC – 0028: US House Judiciary, ‘Report on the investigation of competition in digital markets’ 
2020, p. 345. 
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the app developer). Apple's current costs of maintaining the Apple App Store are 

relatively negligible, and Apple makes virtually no improvements.346 The innovations 

that Apple has made have been aimed at enabling it to make even greater profits from 

the Apple App Store. For example, in 2016 Apple introduced Apple Search Ads to the 

Apple App Store, which allowed app developers to obtain better discoverability for an 

additional fee. Apple also has no incentive to innovate because it is a monopolist.  

6.136 Meanwhile, Apple's profit margin with the Apple App Store is exorbitant, as already 

explained above. The foregoing clearly shows that this condition is also met: Apple's 

prices for app distribution through the Apple App Store (i.e., the commission and the 

annual fee) are unfair in themselves.  

Price in itself: payment processing for in-app purchases 

6.137 The price of Apple IAP is also unfair in itself. It is not a new innovative product and 

there is no justification for the high price.  

6.138 The price of Apple IAP is also disproportionate to its cost. Apple outsources its 

payment processing service to third parties (Chase Bank347 and PayPal348 ), who 

charge a fee of approx. 3%. The difference between the 3% in fees and 30% in 

revenue is excessive on its own.  

Comparison with competitive products: app distribution 

6.139 A suitable benchmark price for app distribution on iOS is the price for app distribution 

on PCs. 

6.140 On PCs, Microsoft's app store, the Microsoft Store, charges 0% commission for all 

apps except gaming apps.349 Compared to this 0%, the 30% that Apple charges is 

obviously excessive. 

6.141 Moreover, in comparison with the market for the distribution of gaming apps on the 

PC, the 30% which Apple charges, is excessive. In the PC game distribution market, 

parties such as Microsoft (with its Xbox/Microsoft Store) and Epic charge a 12% rate 

for the combined service of app distribution and payment processing. Again, this 12% 

is a conservative estimate of a competitive market price because there are a limited 

number of parties operating in this market and Microsoft and Epic do not operate on 

the same scale as Apple. Apple's costs are relatively much lower because Apple 

incurs virtually no additional costs for each additional product purchased. Brattle also 

 
346 The Apple App Store has received only a few new features since 2008 that have also made Apple more 

money with minimal investment. Examples include the introduction of ads and featured apps. See for 
example: https://pickaso.com/en/2020/apple-app-store-evolution 

347  Exhibit SCCC – 0035: United States District Court Northern District of California September, (Apple/Epic), 
10 September 2021, p. 155. 

348 See:https://www.businessinsider.com/paypal-and-apple-enter-major-partnership-2017-
7?international=true&r=US&IR=T#:~:text=PayPal%20and%20Apple%20have%20partnered,iTunes%2
C%20to%20name%20a%20few. 

349  See: https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-
games.  

https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-games
https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-games
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concludes that compared to commissions of 0 to 12% used in the market of app 

distribution on PC’s, a 30% commission is excessive.350  

Comparison with competitive products: payment processing for in-app purchases 

6.142 Apple imposes a 30% commission on app developers for in-app purchases with its 

payment processing service Apple IAP. Brattle examined what other payment 

processing services charge for mobile purchases. She concludes that the 

commissions for payment processing services are less than 5%.351 Even using a 

conservative 5% comparison price for payment processing, Apple's 30% price is still 

obviously excessive.352  

6.143 In short, also in comparison with other payment service providers, Apple's 

commissions are unfair.353 

F. Apple’s conduct is capable of restricting competition 

I. Legal framework 

6.144 Conduct violates the prohibition on abuse of a dominant position if it is capable of 

restricting competition, and the Foundation does not therefore have to demonstrate 

the specific effects of the abuse in these proceedings.354 

6.145 The condition of being able to restrict competition includes conduct that may indirectly 

restrict competition, for example by impairing the structure of the market.355 It is 

evident that Apple's conduct may restrict competition. The Foundation will explain. 

II. Unfair conditions 

6.146 Since Apple's conditions prohibit, and thus exclude, any competition in the market for 

app distribution on iOS and the market for payment processing on iOS, it is evident 

that these unfair conditions (as described in section 6 Sub C) may restrict competition. 

Thus, this constitutes the imposition of unfair contractual conditions on customers 

within the meaning of Article 102(a) TFEU. 

III. Tying 

 
350  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin numbers 66-68. 
351 E.g., Paypal, "PayPal business rates," see: https://www.paypal.com/nl/webapps/mpp/merchant-

fees#fixed-fees-commercialtrans; Mollie, "Pay per transaction only," see: 
https://www.mollie.com/en/pricing 

352  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 
to the iOS App Store, March 2022, paras. 69-70. 

353  Ibidem, para. 70. 
354  See, for example, GC 29 March 2012, Case T‑336/07, ECLI:EU:T:2012:172, (Telefónica v Commission), 

confirmed by CJEU (C-295/12 P). 
355  ECJ 13 February 1979, C-85/67, ECLI:EU:C:1979:36, (Hoffmann-La Roche v Commission), para. 125, 

GC 7 October 1999, T-228/97, ECLI:EU:T:1999:246, (Irish Sugar v Commission), para. 232. 

https://www.paypal.com/nl/webapps/mpp/merchant-fees#fixed-fees-commercialtrans
https://www.paypal.com/nl/webapps/mpp/merchant-fees#fixed-fees-commercialtrans
https://www.mollie.com/en/pricing
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6.147 As explained in the legal framework under section 6 sub D, tying has by its nature a 

foreclosure effect. This means that tying is always capable of restricting 

competition.356 

6.148 Moreover, it is evident that the tying in this case is capable of restricting competition. 

As in the Microsoft case, Apple's tying may restrict competition by, among other 

things:  

(i) reduces customers' incentives to purchase from other suppliers;357 

(ii) creates disincentives for customers from purchasing from other suppliers;358 

and 

(iii) encourages third parties to develop products that implement only the 

underlying technology on which the dominant undertaking's service is 

based.359 

6.149 In the present case, the tying clearly reduces app developers' incentives to purchase 

payment processing from providers other than Apple and are app developers 

discouraged to do so. After all, Apple does not contractually or technically enable app 

developers to purchase payment processing from other suppliers. Also, app 

developers are forced to design their apps so that only Apple's payment processing 

service technology works in the app in question. It then automatically follows that app 

providers and developers will only use the underlying technology of Apple's payment 

processing service when developing a new app with in-app payment. For the record, 

the Foundation mentions that tying ultimately affects Consumers: after all, they lose 

freedom of choice, innovation and suffer financial loss by having to pay excessive, 

monopolistic prices as a result of tying. 

6.150 Thus, the conduct is capable of restricting competition and the last condition for tying 

is thus met. There is therefore prohibited tying within the meaning of Article 102(d) 

TFEU.  

IV. Excessive prices 

6.151 As explained above in section 6 sub E, Apple applies excessive prices. Here it is also 

evident that this conduct is capable of restricting competition. After all, due to the 

excessive pricing, app developers and Consumers pay supra-competitive prices. 

G. No objective justification 

I. Introduction 

 
356 GC 6 October 1994, T-83/91, EU:T:1994:246, (Tetra Pak v Commission), para. 137, ECJ 14 November 

1996, C-333/94, ECLI:EU:C:1996:436, (Tetra Pak v Commission), para. 37, GC 17 September 2007, T-
201/04, ECLI:EU:T:2007:289, (Microsoft/Commission), para. 967, GC 30 September 2003, T-203/01, 
ECLI:EU:T:2003:250, (Michelin/Commission), paras. 237-239. 

357  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r. 1041. Case 
AT.40099 - Google Android, 18 July 2018, para. 750. 

358  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r. 1043. Case 
AT.40099 - Google Android, 18 July 2018, para. 750. 

359  GC 17 September 2007, T-201/04, ECLI:EU:T:2007:289, (Microsoft v. Commission), r. 1060-1077. Case 
AT.40099 - Google Android, 18 July 2018, para. 750. 
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6.152 A dominant undertaking can disculpate itself from abuse if it has an objective 

justification for abuse. The burden of proof for an objective justification lies with the 

dominant undertaking (and, therefore, with Apple in this case).360  

6.153 Apple cannot rely on an objective justification. Below, the Foundation will address 

Apple's justifications known to it and why these justifications fail.  

II. No justifications for abuse 

6.154 From the summary of the ACM's Infringement Decision361 and the decision of the 

Interim Relief Judge362 , it is clear that Apple claims to pursue three goals with its 

restrictive conditions, namely quality, privacy and security. 

6.155 The Foundation has already explained in section 6 sub C that the conditions are not 

necessary and proportional. The Foundation also refers to this in the context of the 

alleged justifications.  

6.156 The ACM has also already rejected the necessity and proportionality of the 

restrictions, concluding that:  

"Apple can also achieve these goals in other, less harmful ways"363 

6.157 The Rotterdam District Court also rejected the justifications asserted by Apple (see 

section 4 sub B).  

6.158 As part of the CMA's investigation, Apple argued that the requirement to use Apple 

IAP would be necessary to track the transactions for which commissions are owed by 

app developers.364 However, the CMA finds that this requirement is not necessary for 

the purpose Apple claims to be pursuing.  

6.159 The CMA notes that there are real alternatives that would also allow Apple to monitor 

transactions and collect its commission. For example, it is possible to request an app 

developer to report to Apple the transaction volume processed by an external payment 

processor. The CMA considers that such a construction is also common, for example 

in the context of license payments.365 

6.160 In the CMA investigation, Apple also argued that the IAP obligation benefits 

consumers. This claim has also already been rejected by the CMA. According to the 

CMA, the obligation to use IAP is not necessary to ensure consumer security. The 

CMA notes that there are many payment processors operating in the market that can 

provide this service safely and efficiently. In fact, other payment processors often 

provide more convenience than Apple provides. For example, the CMA concludes 

 
360  CJEU 27 March 2012, C-209/10, ECLI:EU:C:2012:172, (Post Danmark t. Konkurrenceradet), paras. 40-

41. 
361  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021, para. 18. 
362 Court of Rotterdam 24 December 2021, ECLI:NL:RBROT:2021:12851, paras. 15 and 25.2. 
363  Exhibit SCCC - 0020: ACM, summary decision abuse of dominant position by Apple, dated 24 August 

2021, para. 18. 
364  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, margin number 6.167. 
365  Ibidem, margin number. 6.169. 
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that app developers would never use Apple IAP if they had the choice and that other 

payment processors offer more functionality and flexibility: "Almost all developers 

submitted that they would not use Apple's or Google's payment systems if they were 

not required to."366 

6.161 This reaffirms that Apple's IAP requirement puts Consumers at a disadvantage, not 

an advantage. Therefore, Apple cannot invoke an objective justification such as 

efficiencies.  

6.162 Finally, Apple's conditions also do not qualify as reasonable steps to defend Apple's 

commercial interests against attacks. Excluding other app stores and payment 

processors is not a reasonable and proportionate step to protect Apple's interests. 

Less far-reaching steps are available, for example, allowing app stores with high 

quality standards or payment processors that agree to cooperate in passing the 

commission to Apple. Also, this response has the effect of completely eliminating 

competition. Thus, Apple cannot invoke the justification that it is taking these steps as 

reasonable steps as a defense against attacks on its commercial interests. 

H. Conclusion: Apple abuses its dominant position  

6.163 Now is established that Apple: 

(i) holds a dominant position in the EU-wide iOS app distribution market and 

the EU-wide iOS payment processing services market; and 

(ii) abuses this dominant position through unfair conditions, tying and 

excessive prices; 

the unlawfulness in this case is established. Indeed, the conditions of Article 102 

TFEU and article 24 Mw are met. There is no objective justification which could justify 

this abuse.  

6.164 The Foundation will explain in Section 10 sub C that the Consumers are ultimately the 

persons who ultimately suffer the harm caused by Apple's unlawful conduct. Before 

doing so, the Foundation will also explain that Apple not only abuses its dominant 

position, but also violates the cartel prohibition of Article 101 TFEU, Article 6 Mw and 

similar national provisions of other member states. 

 

7. APPLE RESTRICTS FREE PRICING BY APP DEVELOPERS  

 

A. Legal framework 

7.1 The cartel prohibition of 101 TFEU and Article 6 Mw prohibits anticompetitive 

agreements, including the fixing of selling prices (Article 101 TFEU (1)(a)). The cartel 

ban not only covers agreements between competitors (so-called horizontal 

agreements) but also agreements between suppliers and buyers (so-called vertical 

agreements).   

 
366  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, margin numbers 6.175 and 6.185. 
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7.2 In European case law, the CJEU confirmed that an agreement between a supplier 

and a buyer, whereby the supplier determines the selling prices the buyer must 

charge, constitutes a serious infringement of competition law. The CJEU ruled in the 

SA Binon case:367 

"It should be observed in the first place that provisions which fix the prices to 

be observed in contracts with third parties constitute, of themselves, a 

restriction on competition within the meaning of Article [101 (1) TFEU] which 

refers to agreements which fix selling prices as an example of an agreement 

prohibited by the Treaty." 

7.3 This prohibited practice is also known as vertical price fixing or resale price 

maintenance (RPM). 

7.4 The Commission has further explained in the Block Exemption Regulation for Vertical 

Agreements368 and the Guidelines on Vertical Restraints which vertical restraints are 

allowed and prohibited.  

7.5 The Commission stipulates in Article 4 of the Block Exemption Regulation that resale 

price maintenance is a serious violation of competition law (hardcore object 

restrictions). Such hardcore object restrictions are so likely to cause harm to buyers 

that no effects need to be demonstrated for a finding of an infringement.369 

7.6 The Guidelines on Vertical Restraints stress that RPM can take place not only directly 

(by contractually fixing the resale prices to be applied by the buyer) but also indirectly. 

In that case the supplier forces the buyer to match certain prices to the final customer 

under penalty of e.g., warnings or sanctions.370 The buyer must be free to set its prices 

to the consumer, the supplier may only give recommended or maximum prices to the 

buyer.  

7.7 As the Block Exemption Regulation expires in 2022, the Commission has published a 

new draft Block Exemption Regulation371 and draft Guidelines on Vertical 

Restraints.372 Under the draft Block Exemption Regulation, resale price maintenance 

is of course still a serious competition law violation (a so-called hardcore restriction).  

B. Application: prohibited resale price maintenance by Apple  

7.8 Apple is guilty of prohibited resale price maintenance. As described in section 3 sub 

C), Apple imposes pricing categories on app developers from which app developers 

must choose the selling prices of their apps. Apple restricts free pricing in two ways.  

7.9 First, Apple determines the price categories from which app developers must choose. 

This results, for example, in many of the apps in the Dutch app store being priced at 

 
367  ECJ 3 July 1985, C-243/83, EU:C:1985:284, (SA Binon & Cie v. SA Agence et messageries de la presse), 

para. 44. 
368 The Block Exemption Regulation expires on May 31, 2022, see Article 10.   
369 Case AT.40465 (Asus), 24 July 2018, paragraph 106 and CJEU 11 September 2014, C-67/13 P, 

EU:C:2014:2204, (CB v. Commission), para. 49. 
370 Guidelines on Vertical Restraints, para. 48. 
371 Draft Block Exemption Regulation, July 9, 2021, C(2021) 5026.  
372 Draft Guidelines on Vertical Restraints, July 9, 2021.  
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EUR 0.99 or EUR 1.99 and no app in the Dutch app store is being priced as, for 

example EUR 0.80. There is no question of a recommended price or a maximum price 

here: this is a form of resale price maintenance by Apple towards its customers 

(namely the app developers). 

7.10 Because Apple restricts app developers in their pricing, consumers face higher prices 

than if Apple did not. After all, an app developer is forced to make large price jumps 

while this does not follow from its own cost prices. To illustrate, if the cost price of an 

app for an app developer based on the expected number of customers is EUR 1.20, 

the app developer is forced to use a price that cannot be lower than EUR 1.99 in order 

not to sell the app below cost. Moreover, the difference between the price categories 

is huge. A step from the price category of EUR 0.99 to EUR 1.99 means an increase 

in price of more than 100%. By not letting the free market do its job, Apple is limiting 

competition, which leads to a suboptimal price level, ultimately to the detriment of 

Consumers. 

7.11 Second, Apple restricts app developers' free pricing by not allowing them to freely 

adjust prices on a country-by-country basis, for example, differentiating between 

countries with higher and lower gross domestic product. For example, until 2013, app 

developers could not decide to have an app cost EUR 1.99 in the Netherlands, and 

EUR 0.75 in Greece. Since 2013, Apple has introduced alternative price categories, 

giving app developers more freedom to adjust prices by country. However, even these 

alternative pricing categories still restrict app developers from freely pricing apps by 

country. This is because an app developer still has to follow Apple's pricing categories, 

and still cannot set its own price. 

7.12 Apple is guilty of prohibited resale price maintenance within the meaning of Article 

101 TFEU and Article 6 Mw with its resale price restrictions. As indicated, this is a 

serious violation of (European) competition law.  

8. APPLICABLE LAW 

A. Introduction 

8.1 European law governs which entities are liable for the damage caused by the violation 

ex Articles 101 and 102 TFEU, as well as what the constitutive conditions for such 

damage claims are. This follows from: 

(a) the treaty provisions of Articles 101 and 102 TFEU; 

(b) the Competition Law Claims Directive;373 

(c) the European law principles of effectiveness and equivalence.  

8.2 As far as national law is relevant for the detailed rules regarding the exercise of the 

right to compensation, the anti-choice rule is applicable. If your court should be of the 

 
373  Directive 2014/104/EU of November 26, 2014 (the "Competition Law Claims Directive"). 
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opinion that the anti-choice rule would not (fully) apply, the claims will be governed by 

Dutch law on the basis of the Rome II Regulation.374 

B. Direct effect Articles 101 and 102 TFEU 

8.3 It follows from CJEU case law that the European competition rules of Articles 101 and 

102 TFEU have direct effect thereby creating rights for individuals. In the Skanska 

case, the CJEU clarified that the constitutive conditions of liability arising from 

violations of Article 101 TFEU are governed by European rules. The CJEU specifically 

held that:375 

 "(...) However, as the Advocate General has pointed out in points 60 to 62 

of his Opinion, the determination of the entity which is required to provide 

compensation for damage caused by an infringement of Article 101 TFEU 

is directly governed by EU law." 

8.4 In its considerations, the CJEU referred to Advocate General Wahl who had advised 

that:376 

"58. Because Article 101 TFEU has direct effect it produces legal 

consequences in relations between individuals and thus creates rights for 

the benefit of individuals which the national courts must safeguard. As 

indicated above, the Court has inferred from the direct effect of Article 101 

TFEU the right — for any individual — to seek compensation for harm 

caused by a breach of that provision. On the other hand, the Court has 

repeatedly held in this context that detailed rules governing the exercise of 

that right are to be laid down by the Member States, subject to the 

observance of the (minimum) requirements of equivalence and 

effectiveness. 

59.  Is the determination of the persons liable to pay compensation for harm 

caused by an infringement of EU competition law such a detailed rule 

governing the exercise of the right to claim compensation? Or is it a 

constitutive condition of liability governed by EU law? 

60. In my view, it is a constitutive condition of liability governed by EU law. 

61. The determination of the persons that may be held liable to pay 

compensation is not a question regarding any details of the concrete 

application of a claim for compensation or a rule governing the actual 

enforcement of the right to claim compensation. The determination of the 

persons liable to pay compensation is the other side of the coin of the right 

to claim compensation for harm caused by a breach of EU competition law. 

Indeed, the existence of a right to claim compensation based on Article 101 

 
374  Regulation (EC) No 864/2007 on the law applicable to non-contractual obligations, "Rome II"). 
375  CJEU 14 March 2019, C-724/17, ECLI:EU:C:2019:204, (Skanska), para. 28. Reaffirmed in CJEU 6 

October 2021, C-882/19, ECLI:EU:C:2021:800, (Sumal), para. 34.  
376  Opinion AG Wahl 6 February 2019, C-724/17, ECLI:EU:C:2019:100, (Skanska). 
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TFEU presupposes that there is a legal obligation that has been infringed. 

It also presupposes that there is a person liable for that infringement. 

62. That person may be inferred from Article 101 TFEU, a provision which 

applies to undertakings. Indeed, the addressees of the prohibition laid down 

in Article 101 TFEU are undertakings, a concept that the Court has applied 

flexibly in the context of public enforcement and the imposition of penalty 

payments.” (Emphasis added by lawyer). 

8.5 These judgments were handed down in cases involving the violation of Article 101 

TFEU, but apply equally to violations of Article 102 TFEU. The constitutive elements 

concerning liability are therefore a matter of European law, while only the "detailed 

rules concerning the exercise of that right" are a matter of national law.  

8.6 The Foundation relies directly on the European Treaty provisions of Articles 101 and 

102 TFEU and the case law of the CJEU in support of its claims in this case and in 

addition also on comparable national provisions such as Articles 6 and 24 Mw. 

C. Competition Law Damage Claims Directive 

8.7 On November 26, 2014, the Competition Law Claims Directive has been adopted. 

This Directive had to be implemented in the EU member states by November 26, 

2016, and was finally introduced into law in the Netherlands on January 25, 2017, in 

articles 6:193k and onwards of the Dutch Civil Code (‘DCC’) as well as articles 844 

and onwards of the Dutch Code of Civil Procedure (‘DCCP’) ("Implementation Act"). 

On the basis of the Competition Damage Claims Directive and its subsequent 

implementation, the rules on passing-on and limitation periods for competition claims, 

among others, have become subjects of European law.  

D. The Principles of Effectiveness and Equivalence 

8.8 To the extent that national law applies, European law stipulates that, and in particular 

the right to an effective remedy, national law must not be less favourable than that 

applicable to similar national claims (principle of equivalence) and must not make it 

impossible or extremely difficult in practice for a person to exercise his or her right to 

claim damages under Union law (principle of effectiveness).   

8.9 In practice, this means that the national law of EU member states must be set aside 

if it is not fully effective to protect the right to an individual’s right to claim compensation 

based in Union law.377 

E. Anti-choice Rule  

8.10 European law determines which entities are liable for the damage caused by the 

violation ex Articles 101 and 102 TFEU, as well as the constitutive conditions for such 

damage claims. To the extent that national law is applicable, such national law in the 

EU, is substantiated by the harmonized rules of the Competition Law Claims Directive. 

To the extent that a national system is out of line, individuals are protected under 

European law by the principles of effectiveness and equivalence. On this basis, it 

 
377  ECJ EU 13 July 2006, C-295/04, ECLI:EU:C:2006:461, (Manfredi et al.), para 60. Laid down in Article 4 

Competition Law Damages Directive. 
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makes no difference which national law of the Member States is applicable to the 

claims and the anti-choice rule can be applied.     

F. Applicability of Dutch law  

8.11 To the extent that national law would still be relevant, the claims are governed by 

Dutch law based on the Rome II Regulation. Article 6 (3)(a) of Rome II provides that 

the non-contractual obligation, arising from a restriction of competition, shall be 

governed by the law of the country whose market is affected or likely to be affected. 

In the present case, (at least) the entire European Union, including the Netherlands, 

is affected by Apple's conduct. The Netherlands has been affected to a significant 

extent as a result of the excessive prices paid by Dutch users. Based on Article 6 (3) 

(b) of the Rome II Regulation, the Foundation prefers Dutch law as the applicable law 

for its claims.  

9. LIABILITY  

A. Violations 

I. Direct liability based on Articles 101 and 102 TFEU and its national 

equivalents 

9.1 As described above, European law directly determines who is liable for a violation of 

European competition law, including Articles 101 and 102 TFEU.  

9.2 Based on the facts described in paragraph 3 sub C, and based on the Infringement 

Decision, Defendants participated (and in any event Defendants are liable for 

participation) in a violation of both Articles 101 and 102 TFEU and national European 

equivalents, under which Articles 6 and 24 of Dutch Competition Law, by: 

(i) Excessive pricing and unfair terms and conditions: the direct or indirect 

imposition of unfair purchase or sale prices as well as the imposition of other 

unfair contractual terms in violation of Article 102(a) TFEU; 

(ii) Tying: making the conclusion of contracts subject to the acceptance of 

supplementary obligations which, by their nature or according to commercial 

usage, have no connection with the subject of such contracts, in violation of 

Article 102(d) TFEU; 

(iii) Vertical price fixing: the direct or indirect fixing of purchase or sale prices in 

violation of Article 101(1)(a) TFEU.  

II. Unlawful act 

9.3 The violations of European competition law also involve a violation of tort law, under 

Article 6:162 DCC and other European Member States’ legal systems. 

B. Attribution: liability of the undertaking 

I. Undertaking addressee under Articles 101 and 102 TFEU 

9.4 European competition law determine which entities are liable under civil law for 

violations of European competition law. The competition law prohibitions of Articles 
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101 TFEU and 102 TFEU have direct effect in Dutch law and must be applied by the 

Dutch courts.378   

9.5 Articles 101 and 102 TFEU provide that the "undertaking" is the addressee (person to 

whom that provision applies) for a violation of these articles. For example, Article 102 

TFEU stipulates:  

"Incompatible with the internal market and prohibited, in so far as it may 

affect trade between Member States, is the abuse by one or more 

undertakings of a dominant position in the internal market or in a substantial 

part of it." (Emphasis added by lawyer) 

9.6 The concept of an undertaking in the prohibition of abuse of a dominant position, 

under Article 102 TFEU, is the same as the concept of an undertaking in the cartel 

prohibition under Article 101 TFEU. As the CJEU held in Hydrotherm, the same 

concept of undertaking is used in competition law (and thus in the context of both 

Article 101 TFEU and 102 TFEU) for the addressee (person to whom the provision 

applies):379 

"For the purposes of competition law, the term undertaking must be 

understood to mean an economic unit existing with respect to the subject 

matter of the relevant agreement, even if this economic unit is formed by 

several natural or legal persons."  

9.7 The General Court confirmed in the Flat Glass case that the concept of an 

undertaking, under Article 102 TFEU, should be taken to mean the same as it does 

under Article 101 TFEU:380 

"The Court considers that there is no legal or economic reason to suppose 

that the term "undertaking" in Article 86 [now: Article 102 TFEU] has a 

different meaning from the one given to it in the context of Article 85 [now: 

Article 101 TFEU]." 

9.8 Also in the Competition Law Damages Directive, for both Article 101 TFEU and 102 

TFEU, the European legislator has defined an infringer as an "undertaking or 

association of undertakings which has committed an infringement of competition 

law."381 

9.9 According to established European case law, the fact that an "undertaking" is the 

standard addressee of competition rules also means that the undertaking is liable for 

the violation of those competition rules. In concrete terms, this means that if an entity 

is part of an undertaking which violates the competition rules, all entities within the 

 
378  See e.g.: Asser 3-I European law and Dutch property law, 70. 
379  CJEU 12 July 1984, Case C-170/83, ECLI:EU:C:1984:271 (Hydrotherm), para. 11. 
380 GC 10 March 1992, joined cases T-68/89, T-77/89 and T-78/89, ECLI:EU:T:1992:38, (Flat glass), para. 

358. 
381 Competition Law Damage Claims Directive, Article 2(2) jo. point 1 and Article 6:193k sub b jo. Sub a.   
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undertaking are liable. This liability is joint and several, as the CJEU ruled in the recent 

Sumal judgment:382 

"For this reason, the concept of 'undertaking', and therefore the concept of 

'economic unit', leads by operation of law to the joint and several liability of 

the entities comprising the economic unit at the time of the infringement."  

9.10 Thus, under European competition law, all entities that are part of the undertaking 

referred to in Articles 101 and 102 TFEU, are jointly and severally liable for competition 

law violations.  

II. Undertaking is also civilly liable for violations of Articles 101 and 

102 TFEU  

9.11 The concept of an undertaking under European law in a civil suit is as much, and in 

the same way, decisive for determining the liable legal entities as it is under public 

competition law. The CJEU explicitly ruled in its Skanska judgment that the concept 

of an undertaking cannot have a different meaning in civil proceedings, therefore an 

undertaking is liable in civil proceedings as well as competition law proceedings. The 

CJEU reaffirmed this in its Sumal judgment:383 

"It follows from the foregoing that, just as is the case for the implementation 

of the EU competition rules by public authorities (public enforcement), 

actions for damages for infringement of those rules (private enforcement) 

are an integral part of the system for enforcement of those rules, which are 

intended to punish anticompetitive behaviour on the part of undertakings 

and to deter them from engaging in such conduct (judgment of 14 March 

2019, Skanska Industrial Solutions and Others, C‑724/17, EU:C:2019:204, 

paragraph 45). 

It follows that the concept of ‘undertaking’, within the meaning of Article 101 

TFEU, which constitutes an autonomous concept of EU law, cannot have a 

different scope with regard to the imposition of fines by the Commission 

under Article 23(2) of Regulation No 1/2003 as compared to actions for 

damages for infringement of EU competition rules (judgment of 14 March 

2019, Skanska Industrial Solutions and Others, C‑724/17, EU:C:2019:204, 

paragraph 47).” (Emphasis added, lawyer). 

9.12 The liability of legal entities within the concept of an undertaking under European law 

apply similarly to follow-on damages cases as it does in stand-alone cases. This also 

follows from Sumal:384 

“[…] In that regard, in order to hold any entity within an economic unit liable, 

it is necessary to prove that at least one entity belonging to that economic 

unit has committed an infringement of Article 101(1) TFEU, such that the 

undertaking constituted by that economic unit is to be treated as having 

 
382  CJEU 6 October 2021, C-882/19, ECLI:EU:C:2021:800 (Sumal), r.o. 39. See also CJEU 14 March 2019, 

Case C-724/17, ECLI:EU:C:2019:204 (Skanska), para. 44.   
383  CJEU 6 October 2021, C-882/19, ECLI:EU:C:2021:800 (Sumal), paras. 37-38.  
384 Ibidem, para. 42.  
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infringed that provision, and that that fact is recorded in a decision of the 

Commission which has become definitive (see, to that effect, judgment of 

27 April 2017, Akzo Nobel and Others v Commission, C‑516/15 P, 

EU:C:2017:314, paragraphs 49 and 60), or established independently 

before the national court concerned where no decision as to the existence 

of an infringement has been adopted by the Commission.” (Emphasis 

added, lawyer) 

9.13 It follows from the above that the concept of an undertaking under European law is 

decisive for civil liability of the legal entities that belong to the undertaking to violations 

of European competition law.  

III. Scope of an undertakings liability 

9.14 The core of the European concept of an undertaking is that it is linked to economic 

reality, and therefore not to the legal fiction of separate legal entities. The undertaking 

therefore consists of all legal entities that form part of the "economic unit" of that 

undertaking.  

9.15 The economic reality in multinationals is that the individual legal entities cannot be 

viewed in isolation. It is customary that, for example, one legal entity is engaged in 

production activities, while another entity is active in sales and a third entity acts as 

the holding company of the first two (and further) entities. The different entities (usually 

separate legal entities) each contribute their part to the big picture with an ultimate 

goal of profit maximization of the whole unit. European competition law considers the 

whole of individual parts, divisions and sales offices of a company to be an economic 

unit. This economic unit, or undertaking, is the standard addressee (the legal entity to 

whom the provision applies) of the European competition rules.385 

9.16 It is therefore established case law in (European) competition law that an 

"undertaking" is defined as: 386 

"any entity (...) engaged in an economic activity, regardless of its legal form 

and the way in which it is financed" 

9.17 The Commission has clearly articulated the concept of an undertaking in its Guidelines 

on the application of Article 101 TFEU. Whether two entities are part of the same 

undertaking depends on whether one entity exercises decisive influence over the 

other:387 

"When one company exercises decisive influence over another company, 

they form a single economic entity and are therefore part of the same 

undertaking. The same is true for sister companies, that is to say, 

 
385  CJEU 14 May 1998, T-352/94, ECLI:EU:T:1998:103 (Mo Och Domsjö), paras. 87-88. 
386  CJEU 14 December 2006, case C-217/05 (CEEES), para. 39. See also the judgment in ECJ EU 14 July 

1972, case C-48/69 (ICI), para. 140, ECJ EU 12 July 1984, case C-170/83 (Hydrotherm), para. 11 and 
ECJ EU 23 April 1991, case C-41/90 (Höfner and Elser), para. 21. 

387  Commission Guidelines on the Applicability of Article 101 of the Treaty on the Functioning of the 
European Union to Horizontal Cooperation Agreements (2011/C11/01), para. 11. 
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companies over which decisive influence is exercised by the same parent 

company." (Emphasis added, lawyer) 

9.18 The decisive criterion for whether two entities form a single undertaking is therefore 

decisive influence. It follows from established European case law that decisive 

influence exists when a subsidiary:388 

"Although having a separate legal personality, that subsidiary does not 

decide independently upon its own conduct in the market, but carries out, in 

all material aspects, the instructions given by the parent company, having 

regard in particular to the economic, organizational and legal links between 

those two legal entities."   

9.19 It is important in this context that it follows from European case law on the concept of 

an undertaking that, in the case of a 100% or almost 100% direct or indirect 

shareholding, it is established that a parent company can exercise decisive influence 

over a subsidiary, and that it is presumed that this decisive influence has actually been 

exercised.389 

9.20 This presumption (the presumption that decisive influence has been imposed) can be 

refuted, but the burden of proof lies with the party having decisive influence (in this 

case: the Defendants). The presumption also applies in the case of indirect control 

through an intermediate holding entity and if the parent company is a non-operational 

holding company without any economic activities.390   

9.21 The various legal entities (or companies) within the company can be held (jointly and 

severally) liable if at least one of them has violated the European competition rules. 

The CJEU confirmed this in Sumal:391 

" When such an economic unit infringes Article 101(1) TFEU, it is for that 

unit, in accordance with the principle of personal responsibility, to answer 

for that infringement. In that regard, in order to hold any entity within an 

economic unit liable, it is necessary to prove that at least one entity 

belonging to that economic unit has committed an infringement of Article 

101(1) TFEU, 

(...) 

On that basis, the concept of an ‘undertaking’ and, through it, that of 

‘economic unit’ automatically entail the application of joint and several 

liability amongst the entities of which the economic unit is made up at the 

time that the infringement was committed." (Emphasis added, lawyer) 

 
388  ECJ EU 10 September 2009, C-97/08, ECLI:EU:C:2009:536 (Akzo), para. 58 (references to further case 

law in the citation omitted by lawyer). 
389  CJEU 10 September 2009, C-97/08, ECLI:EU:C:2009:536 (Akzo), paras. 60-66. 
390  See e.g. CJEU 10 September 2009, C-97/08, EU:C:2009:536 (Akzo), CJEU 20 January 2011, C-90/09, 

ECLI:EU:C:2011:21 (General Quimica), CJEU 11 July 2013, C-440/11, ECLI:EU:C:2013:514 (Portielje), 
CJEU 27 January 2021, C-595/18, ECLI:EU:C:2021:73 (Goldman Sachs) and TIAT 19 March 2019, 
ECLI:NL:CBB:2019:120 (Bencis). 

391  CJEU 6 October 2021, C-882/19, ECLI:EU:C:2021:800 (Sumal), paras. 42 and 44.  
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9.22 For (joint and several) liability of each entity within a European law undertaking, it is 

therefore in principle sufficient that (at least) one company within the undertaking has 

violated European competition law.   

9.23 The CJEU only makes an exception for corporate groups of "conglomerate type" that 

are active in different economic sectors with no economic connection between 

them.392 A subsidiary cannot be held liable for infringements committed by the parent 

company in the context of economic activities which are "unconnected to its own 

activity and in which they were in no way involved, even indirectly."393 Indeed, in this 

situation, the subsidiary is not considered part of the company that committed the 

infringement.394 This exception applies only to the liability of the subsidiary for a 

violation of the parent company (so-called "downward liability"), and not to the liability 

of the parent company for a violation of the subsidiary (so-called "upward liability").    

9.24 In summary, all entities that are part of a corporation are liable for a violation by one 

of them. Subsidiaries are liable (as part of the company) for a violation by a parent or 

sister company if the parent company exercises decisive influence over the 

subsidiaries, unless in the case of a corporate group "of the conglomerate type" there 

is no concrete (direct or indirect) connection between the activities of the subsidiaries 

and the object of the violation.  

IV. All Defendants are liable as part of the Apple undertaking 

9.25 In the present case, the Foundation has brought claims against Apple Inc. and its 

wholly owned subsidiaries Apple Distribution, Apple Operations, Apple Holding, Apple 

Benelux and Apple Retail Netherlands. These companies are all part of one 

undertaking, Apple, and are all engaged in activities related to the object of the 

infringement. Because of the corporate concept on liability, it does not matter which 

entity exactly contributed to the infringement: all Defendants are jointly and severally 

liable.  

9.26 Apple Inc. is (directly or indirectly) the 100% parent company of the other Defendants. 

Thus, based on Akzo case law, it is established that it can exercise decisive influence 

over the other Defendants, and it is presumed that this decisive influence was actually 

exercised.395 The Foundation has thus fulfilled its burden of proof to show that the 

Defendants are part of the same undertaking.  

9.27 For the sake of completeness, the Foundation notes that Apple Inc.'s decisive 

influence over the other Defendants is further evidenced by overlapping board 

positions. For example, Apple CEO @@@@@ was also a director of the Dutch holding 

company Apple Holding396 and several directors of the Irish intermediate holding 

company Apple Operations were also directors of Apple Holding, Apple Benelux 

and/or Apple Retail Netherlands. Apple Operations also describes in its annual 

 
392  CJEU 6 October 2021, C-882/19, ECLI:EU:C:2021:800 (Sumal), para. 45. 
393  Ibidem, para. 47. 
394  Ibidem, paras. 46-47. 
395  CJEU 10 September 2009, C-97/08, ECLI:EU:C:2009:536 (Akzo), paras. 60-66. 
396  Exhibit SCCC – 0001: Trade register extract Apple Inc. and Exhibit SCCC - 0008: KvK (Dutch Company 

Trade Register) extract for Apple Holding B.V. 
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financial report that its primary purpose is to manage its subsidiaries. Moreover, the 

revenue of the Dutch subsidiaries is consolidated into Apple Operations' financial 

statements and the Defendants are most notably referred to as "Group 

Undertakings."397 Graphically, this is represented as follows: 

 

 

 

9.28 To be clear, there is already a presumption of decisive influence by Apple Inc. over 

the other Defendants based on its 100% shareholding, and the Foundation does not 

need to provide additional evidence outlining control. The above explanation on 

overlapping board positions only further demonstrates Apple Inc.’s decisive influence.  

9.29 The exception for subsidiaries, in a conglomerate company, whose activities have no 

concrete (direct or indirect) connection with the object of the infringement is 

inapplicable in this context.  

9.30 Firstly, Apple is not a conglomerate as referred to in the Sumal case. Apple produces 

technological products that are all interrelated and part of the entire Apple ecosystem. 

If a consumer buys an Apple iPhone or iPad, that product has the iOS operating 

system pre-installed on it, as well as the Apple App Store and Apple IAP (and these 

cannot be removed either). Apple Cloud services and Apple Music can also be 

purchased through the iOS operating system on the iPhone or iPad at the touch of a 

button. All of the Defendants are also engaged in the sale and distribution of, or in 

support of, products and services falling within the Apple ecosystem, including the 

Apple iPhone, iPad, iOS, the Apple App Store and Apple IAP.  

 
397 Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., pp. 3 and 33. 
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9.31 The annual financial report for Apple Operations reaffirms this. Apple has consolidated 

its financial statements for its European operations, at the Apple Operations level, and 

defines the "Group" in the framework of its annual financial report, as "Apple 

Operations International Limited (the "Company") and its wholly-owned subsidiaries 

(collectively: the Group)."398 The report further stipulates that "The Group sells and 

delivers third-party applications for its products through the App Store".399 In other 

words, the Group, which includes all of the European Defendants, is engaged in the 

sale and delivery of apps through the Apple App Store. Thus, they are all engaged in 

the economic activity that is the subject of the infringement.  

9.32 Secondly, it also follows from further publicly available information that the Defendants 

are engaged in economic activities related to the market of the infringement. Although 

Apple does not describe in detail which activities each of the companies carry out, the 

commercial registers show, at a minimum, that: 

- Apple Distribution is engaged in "Sales, distribution and related services" for 

Apple products.400 Apple Distribution is also responsible for the delivery of apps 

through the Apple App Store in Europe, including, among other things, Apple App 

Store gift card payments in the Netherlands;401 

- Apple Holding is a wholly owned subsidiary of Apple Distribution, and a holding 

company that controls, among other things, Apple Benelux;402 

- Apple Benelux is a wholly owned subsidiary (through Apple Holding) of Apple 

Distribution, and is engaged in "Sales support, marketing and related services" for 

Apple products and is a wholesaler of computers, peripherals and software; 403 

- Apple Retail Netherlands is a "Retail company" engaged in the sale of Apple 

products, including "telecommunications devices" such as iPhones and iPads and 

the sale of software, communications and related technology.404 Apple Retail 

Netherlands' responsibilities include the sale of iPhones and iPads in the 

Netherlands through physical and online stores and the Dutch Apple Store;405 

- Apple Operations is the holding company that controls the above Defendants. 406 

 
398  Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 3.  
399  Ibidem, p 8.  
400  Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 33 and Exhibit 

SCCC - 0003: Trade register extract for Apple Distribution International Ltd. 
401  This follows, among other things, from Exhibit SCCC - 0004: Apple media services general terms and 

conditions for media services in the Netherlands (Dutch language). See also the App Store preview for 
the Dutch market (https://apps.apple.com/nl/app/apple-store/id375380948). That the gift cards are 
issued through Apple Distribution follows from the terms and conditions for the gift cards, available at: 
https://www.apple.com/legal/internet-services/itunes/giftcards/nl/terms.html.  

402  - Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 33 and Exhibit 
SCCC - 0008: KvK (Dutch Company Trade Register) extract for Apple Holding B.V., p 1.  

403 Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 33 and Exhibit 
SCCC - 0007: KvK (Dutch Company Trade Register) extract for Apple Benelux, p 1. 

404 Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 33 and Exhibit 
SCCC - 0005: KvK (Dutch Company Trade Register) extract for Apple Retail Netherlands B.V., p 1.  

405  See https://www.apple.com/legal/sales-support/sales-policies/retail_nl.html.  
406 Exhibit SCCC - 0002: annual financial report 2020 Apple Operations International Ltd., p 3.  

https://apps.apple.com/nl/app/apple-store/id375380948
https://www.apple.com/legal/internet-services/itunes/giftcards/nl/terms.html
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9.33 It also follows from the descriptions above that all of the Defendants are part of the 

Apple undertaking and are all engaged in economic activities related to the subject 

matter of the infringement. Based on the European law concept of an undertaking, no 

individual attribution needs to be made with respect to the group entities. In fact, on 

the basis of the concept of an undertaking, all of the Defendants are jointly and 

severally liable for the violation of competition law, committed by at least one of the 

entities in the Apple undertaking. 

C. Attribution of liability to individual entities 

9.34 Besides the previous, all of the Defendants are also liable because of their own 

individual contribution to the conduct. The Apple App Store, the Apple Terms, and the 

excessive pricing were created by Apple Inc. (see section 9 sub B).  

9.35 In the EU, Apple Distribution is responsible for offering apps through the Apple App 

Store. This is reflected in Apple's Terms and Conditions for its European Consumers 

(see section 3 sub C)407 as well as the Apple App Store preview for app developers 

(see section 9 sub B).408 

9.36 The conduct is implemented in the Netherlands by Apple Retail Netherlands and 

Apple Distribution through the sale of iPhones and iPads which utilize iOS and the 

Apple App Store (see section 3 sub C). The other Defendants are also individually 

involved in the infringement because of their direction, oversight and contribution to 

the conduct, including in the form of sales support, marketing and support services. 

D. Relativity 

9.37 As explained above, the constitutive conditions for liability are governed by EU law in 

general, in particular, Articles 101 and 102 TFEU. European competition law has no 

relativity requirement. The CJEU confirmed this in its Otis judgment:409 

"(...) any loss which has a causal connection with an infringement of Article 

101 TFEU must be capable of giving rise to compensation in order to ensure 

the effective application of Article 101 TFEU and to guarantee the 

effectiveness of that provision." 

9.38 As the Advocate General also pointed out in her Opinion at paragraph 84, it is not 

essentially necessary that the damage suffered by the person in question be 

specifically linked to the "protective purpose" pursued because otherwise the 

infringers of competition law would not be obliged to compensate for all of the damage 

that they caused.410  

9.39 Incidentally, for the sake of completeness, the Foundation also notes that the relativity 

requirement has indeed been met (if the court would still like to assess this 

 
407  See Exhibit SCCC - 0004: Apple media services general terms and conditions for media services in the 

Netherlands (Dutch language). For other European countries, available at 
https://www.apple.com/nl/legal/internet-services/itunes/nl/terms.html. 

408  Exhibit SCCC - 0038: App Store Connect screenshot in the App Store, last accessed February 15, 
2022. 

409  CJEU 12 December 2019, C-435/18, ECLI:EU:C:2019:1069 (Otis), paras. 30 - 31. 
410  Opinion AG Kokott 29 July 2019, C-435/18, ECLI:EU:C:2019:651 (Otis), para. 84. 
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requirement). The intention (nature and purpose) of Defendants' conduct was to 

exclude competition and to ensure that excessive prices could be charged for the 

distribution of apps, to the detriment of app developers as well as Consumers. The 

purpose of Article 102 TFEU is to protect free competition and thereby prevent harm 

to businesses and Consumers from abuses of dominance. In other words, the exact 

purpose of competition law is to prevent the occurrence of damages such as the 

damage suffered by Consumers. The relativity requirement has thus also been met. 

E. Causal link 

9.40 In this case, a causal connection exists between the damage suffered by the 

Consumers and the Defendants wrongful acts and/or omissions. In order to establish 

causation, the actual situation must be compared to a hypothetical situation, in which 

the wrongful conduct does not exist (the "counterfactual" or "but-for world"). When one 

performs this thought experiment, it becomes clear that there is a real causal 

connection between the Defendants' conduct and the damage suffered by 

Consumers. 

9.41 As explained in section 6, the purpose of the restrictions imposed by Apple is to 

exclude competition on the market, in order to charge app developers and, ultimately, 

Consumers excessive prices. Without the infringements in question, there would be 

active competition in the markets for app distribution on iOS as well as payment 

processing on iOS, thus leading to lower prices.  

9.42 In the following section, the Foundation explains in more detail what the but-for world 

would have looked like, it also outlines what damage the Consumers suffer as a result 

of Apple's abuse of dominance.  

10. DAMAGE 

A. Introduction 

10.1 Without Apple's anti-competitive behavior, commissions for app purchases and 

payment processing for in-app purchases on iPhones and iPads would have been 

substantially lower. The commissions have almost fully, or in any case largely, been 

passed on to Consumers by app developers. The difference between the pass-on 

current commissions and the commissions in the hypothetical situation without the 

violations (the "counterfactual" or "but for" world) concerns the damage suffered by 

Consumers. The Foundation commissioned Brattle's economic experts to conduct an 

analysis of the counterfactual world and the pass-through of commissions to 

Consumers.  

10.2 Before detailing the damages suffered by Consumers, the Foundation will describe 

the legal test in the liability phase.  

B. Legal test: possibility of harm plausible 

10.3 The Foundation asks the court to divide the proceedings into a liability phase and a 

damages phase. In the liability phase, Apple's liability can be determined, and in the 

damages phase, damages can be further estimated.  
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10.4 In the liability phase, in the Foundation's view, the same test applies as is applied for 

referral to follow-up proceedings for the determination of damages. To this end, it is 

merely necessary for the Foundation to state facts from which it can be inferred that 

Consumers suffer damage.411 This means that the possibility of damage must exist 

(and that the standard is therefore lower than the question of whether damage is 

plausible). Professor Tjong Tjin Tai gives a good explanation of what the difference 

is:412 

"In ordinary proceedings, where the issue is the award of damages, the 

criterion would be whether the presence of damage has become plausible 

(...) The difference thus lies in an additional degree of uncertainty: for referral 

to the damage state procedure, it is sufficient that the mere possibility is 

plausible."  

10.5 Moreover, in addition to the foregoing, the Foundation is not obliged to immediately 

put all data related to the damage on the table. This is related to the aforementioned 

standard, and also to the idea behind the liability phase. After all, it is often the case 

that during the liability procedure a lot of data comes to light which shows that the 

damage suffered is much higher than the injured party initially suspected. Such a 

situation also occurs precisely in cases such as the present one, in which there is a 

considerable information asymmetry between the Foundation and the Defendants.   

C. The possibility of harm is plausible  

I. The Counterfactual World  

10.6 Without Apple's unlawful conduct, competition would exist in the markets for app 

distribution on iOS and payment processing on iOS. This competition would result in 

significantly lower prices. 

10.7 The Foundation asked Brattle's economic experts to analyze what the hypothetical 

situation without Apple's unlawful conduct would look like. In this so-called 

counterfactual world (aka: but for world), first, the Apple App Store would no longer 

be the only app store on the iOS operating system of the iPhone and iPad. There 

would be alternative general app stores available that compete with the Apple App 

Store, and there would be specific app stores available for particular audiences, such 

as for games, entertainment and health. This competition would lead to lower prices, 

more choice for Consumers and innovation.413 

10.8 That prices would be lower in the counterfactual world also follows from economic 

theory. Currently, Apple can charge monopoly prices because app developers and 

Consumers simply have no choice. If Apple had to compete with alternative app 

stores, it would be forced to lower its prices and innovate, or else lose its customers 

to competitors.  

 
411  T.F.E. Tjong Tjin Tai, De schadestaatprocedure, Kluwer (Deventer) 2012, p. 31. 
412 Ibidem, p. 36 - 37. 
413  See also Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices 

related to the iOS App Store, March 2022, margin number 72. 
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10.9 In the counterfactual world, Apple IAP would also no longer be the only way to settle 

in-app payments. App developers would have a free choice to offer one or more 

payment processors, and consumers would also choose their mode of payment (e.g., 

payment with Apple IAP or iDeal, PayPal, etc.). App developers could also develop 

their own payment processor. That this scenario is likely is shown by the fact that 

game developer Epic has already done this, but was subsequently removed from the 

Apple App Store by Apple.414 Prices for payment processing would also be lower in 

the counterfactual world, than in the current situation of an Apple monopoly. With more 

choice for app developers and consumers, Apple would be forced to also lower its 

prices regarding payment processing and innovate, or else lose its customers to 

competitors.  

10.10 See below in Figure 7 a graphical representation of the counterfactual world and the 

current situation in the payment processing market on iOS. 

 

 
414  See also section 4 sub E, Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's 

Anticompetitive Practices related to the iOS App Store, March 2022, margin number 29. 
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Figure 7 - representation of the current situation and the counterfactual situation in 

the market for app distribution on iOS 

 

10.11 Brattle examined whether there is an existing market to which these counterfactual 

worlds for app distribution and payment processing can be compared. The market for 

app distribution on PCs is a possible benchmark for app distribution on iOS and the 

market for payment processors for cell phones is a possible benchmark for payment 

processing on iOS. 

II. The level of commissions for app purchases in the absence of 

unlawful conduct 

10.12 Without Apple's unlawful conduct, there would be competing app stores on iOS, and 

commissions for app distribution (including payment processing) would fall to 5% or 

at most 12%.  

10.13 Brattle confirmed that a relevant benchmark is the market for app distribution on 

PCs.415 Microsoft's app store, the Microsoft Store, charges 0% commission for all apps 

(excluding games) and allows app developers the choice in which payment processor 

to use.416 The cost of payment processing at the Microsoft Store, via Worldpay417, is 

believed to be around 3% (or possibly even lower).418 Since payment processing costs 

are typically lower than 5%, a commission of no more than 5% in the counterfactual 

world for app distribution and payment processing together is thus realistic based on 

this benchmark. 

10.14 Brattle has determined that, in any case, the commission for app distribution in the 

counterfactual world will not exceed 12%. Brattle comes to this conclusion by 

comparing the iOS app distribution market to the PC game app distribution market. In 

this market, Microsoft and Epic charge a 12% commission for the combined service 

of app distribution and payment processing. Brattle emphasizes that 12% represents 

the upper bound of the rate in the counterfactual world, and that it is more likely that 

the rates would be (much) lower.419 

10.15 This is firstly because even in the PC games market, competition is still limited. There 

are only three parties (i.e., Microsoft, Epic and Steam) offering a wide range of games. 

Steam has a dominant position and an estimated market share in the global market 

 
415  See also above and Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's 

Anticompetitive Practices related to the iOS App Store, March 2022, para. 65.  
416  See: https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-

games. 
417  See: https://www.businesswire.com/news/home/20211026005071/en/Microsoft-Expands-Payments-

Relationship-with-Worldpay-from-FIS-Globally. 
418  Public information shows that in the UK Worldpay charges a flat rate of 2.75% for SMEs and a variable 

rate of 20 cents per transaction for the standard "pay-as-you-go” package where customers can checkout 
using their mobile, tablet and online. Given the bargaining position of a large undertaking such as 
Microsoft, the fees will not be higher in this case. See: https://startups.co.uk/payment-
processing/worldpay/#link-worldpay-transaction-fees-rates-and-costs.  

419  See also above and Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's 
Anticompetitive Practices related to the iOS App Store, March 2022, paras. 66-67. 

https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-games
https://www.theverge.com/2021/6/24/22549222/microsoft-store-developers-windows-11-revenues-games
https://www.businesswire.com/news/home/20211026005071/en/Microsoft-Expands-Payments-Relationship-with-Worldpay-from-FIS-Globally
https://www.businesswire.com/news/home/20211026005071/en/Microsoft-Expands-Payments-Relationship-with-Worldpay-from-FIS-Globally
https://startups.co.uk/payment-processing/worldpay/#link-worldpay-transaction-fees-rates-and-costs
https://startups.co.uk/payment-processing/worldpay/#link-worldpay-transaction-fees-rates-and-costs
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for the distribution of PC games of approximately 75%.420 Moreover, Epic is relatively 

new to the market (since December 2018) and a competitive price has therefore yet 

to develop.  

10.16 Second, scale matters. The costs of an app store or game store are notably fixed, 

rather than variable. This means that there is hardly any additional cost to Apple if 

more apps are offered in the App Store, and if an app is downloaded more often. The 

App Store, with an annual turnover of USD 15.5 billion in 2018421, is much larger than 

the PC game app stores Steam (total turnover of Valve Corporation, the parent 

company of Steam, is estimated to be between USD 5-10 billion)422, Epic (turnover in 

2021 of approximately USD 840 million) and Microsoft (exact turnover with apps 

unknown but given market share very limited) collectively. 

10.17 Third, unlike the PC game providers, Apple also demands an additional fee for app 

distribution on an annual basis in addition to the commission. Apple earns billions from 

the annual USD 99 fee that app developers pay through the App Developer Program 

to distribute their apps through the App Store.423 Meanwhile, Apple's costs for the 

Apple App Store are less than USD 100 million on an annual basis (see section 6 sub 

E). Apple also earns from ads: app developers pay Apple for better discoverability of 

their apps in the App Store. Apple's revenue from ads is estimated to be around USD 

5 billion in 2021 and will grow towards USD 20 billion in 2024.424 With a 5% 

commission (and, incidentally, also 0%), Apple would still be making billions in profits. 

10.18 Incidentally, it should be emphasized that in this context the Google Play Store does 

not provide a suitable comparison and therefore cannot be used for this analysis. After 

all, a comparison can only be made with markets where there is sufficient competition. 

The Commission ruled in the Android decision that Google abuses its economic 

dominance in (among others) the market for Android app stores. Making a comparison 

with a market in which one party holds a dominant position would not provide a good 

benchmark.425 

10.19 In short, in the counterfactual world, the commission for app distribution (including 

payment processing) would be 5%, or at most 12%. 

III. The charges for in-app purchases in the absence of the unlawful 

conduct 

10.20 In the counterfactual world, the cost of in-app purchases would, at most, be 5%.  

 
420  See: https://comparecamp.com/steam-statistics/ 
421  Exhibit SCCC – 0028: US House Judiciary, ‘Report on the investigation of competition in digital markets’ 

2020, p. 345. 
422  See: https://www.owler.com/company/valvesoftware. Valve is a private company that is not required to 

publish revenue figures. The most recent estimate is from 2017 and is approximately USD 4.3 billion. 
423 Apple has 27 million iOS app developers who all pay USD 99 annually, making the annual revenue USD 

2.67 billion. See: Exhibit SCCC – 0028: US House Judiciary, ‘Report on the investigation of competition 
in digital markets’ 2020, p. 345. 

424 See: https://www.ft.com/content/074b881f-a931-4986-888e-2ac53e286b9d  
425  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 64. 

https://www.owler.com/company/valvesoftware
https://www.ft.com/content/074b881f-a931-4986-888e-2ac53e286b9d
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10.21 As described above, in the absence of Apple's unlawful conduct, there would be a 

choice available for the various payment processors in order to make in-app 

purchases. As described, more choice would lead to lower/competitive payment 

processing rates. Brattle ascertained that the variable rate charged by a payment 

processor is generally below 3%.426 This sometimes includes a fixed component cost 

which is added to this rate.427 Brattle has calculated that if both the variable rate and 

the fixed component of the payment processing fee are taken into account, the 

rates/commissions for in-app purchases, in the absence of Apple's unlawful conduct, 

would amount to no more than 5%.428  

10.22 This means that rates/commissions for in-app purchases above 5% should be 

considered excessive. 

IV. Passing-on to consumers 

10.23 De damages ultimately ended up with the Consumer. App developers passed 

commissions charged for app distribution and payment processing onto Consumers.   

10.24 In doing so, the Foundation firstly appeals to presumption of evidence under European 

law for the passing on of an overcharge to Consumers. As described above in 

paragraph 8 sub C, the Competition Damage Claims Directive and its Implementing 

Act are applicable in such cases. From Article 14 paragraph 2 of the Competition 

Damage Claims Directive, as implemented in article 6:193q of the DCC, there is an 

evidentiary presumption (presumption of proof) for the passing on of damage to 

indirect purchasers, such as Consumer. Indeed, the three conditions of Article 6:193q 

DCC are met in this case. It is evident that:  

"a. the infringer committed an infringement of competition law, 

b. the infringement resulted in overcharges to the direct customer of the 

infringer, and 

c. the indirect purchaser acquired the goods or services that were the subject 

of the infringement, or goods or services in which they were incorporated or 

derived from them." 

10.25 With respect to (a), the Foundation has shown in section 6 that Apple is abusing its 

dominant position within the meaning of Article 102 TFEU and Article 24 Mw. 

Regarding (b), the Foundation described above, that the high commissions led to 

overcharges for the app developers as direct customers. Evidential condition (c) is 

also fulfilled: ultimately, it is the consumer who buys the apps in the App Store and 

makes in-app purchases. Thus, since the three conditions are met, there is a 

presumption of full passing on of overcharge to Consumers.  

10.26 Second, the pass-on of damages to Consumers is confirmed by research from the 

economic expert of the Foundation. Brattle concludes, based on both empirical 

 
426 For example, at Paypal and Mollie.  
427  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, rnr. 69. 
428  Ibidem, rnr. 69-70. 
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evidence and economic theory, that a pass-on rate exists in these markets of at least 

75% (based on empirical evidence) to 93% (based on economic theory).429 

10.27 In terms of empirical evidence, Brattle points, for example, to the popular music 

streaming service Spotify, which has stated that it passed its payment processing 

costs onto consumers. Spotify was forced to increase its prices in the Apple App Store 

from GBP 9.99 to GBP 12.99 per month, a 77% pass-on, according to Brattle.430 

Amazon Music chose to pass-on part of the cost of Apple's commission to consumers, 

namely a price of GBP 10.99 for music in the Apple App Store and GBP 9.99 for music 

on other devices without the Apple App Store.431 Another example is Google's 

YouTube subscription, where the price in the Apple App Store is USD 12.99 and the 

price in the Google Play Store is USD 9.99.432 The Foundation adds the Dutch app 

Blendle offered its services through its website and through the Apple App Store. The 

price of Blendle was 30% higher in the Apple App Store than what it was when offered 

through the Blendle website.433 Also Commissioner Vestager concluded that with the 

presentation of the indictment of the Commission against Apple for abuse of dominant 

position on the market for music streaming the commissions were passed on to 

consumers:434 

“Our investigation showed that this fee was passed on to end users by raising 

prices, typically from 9.99 to 12.99 Euros.” 

10.28 If this data is enriched with economic theory, it is plausible that 93% of the additional 

prices have been passed on. To this end, Brattle analyzed several economic studies 

on app demand in the Apple App Store and competition among app developers. 

Based on these studies, Brattle concludes that an average pass-on exists for all app 

categories throughout the period.435 

10.29 The Foundation concludes that all or at least most of the overcharges resulting from 

the unlawful conduct were passed on to Consumers for 93%. 

V. The damages suffered by the Consumers 

10.30 The Foundation asked Brattle to estimate the damages suffered by Consumers as a 

result of Apple's unlawful conduct.  

 
429  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 105. 
430  Ibidem, margin number 104. 
431  Exhibit SCCC - 0019: CMA report, 'Mobile ecosystems market study interim report’ with Appendices, 

dated 14 December 2021, para. 6.204. 
432  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 104. 
433 In its 30 April 2021 press release, the Commission also emphasized that "The Commission's investigation 

showed that most streaming providers passed this fee on to end users by raising prices.", Exhibit SCCC 
– 0023: European Commission press release, ‘Antitrust: Commission sends Statement of Objections to 
Apple on App Store rules for music streaming providers’ dated April 30, 2021.  

434  Exhibit SCCC – 0025: European Commission, ‘Statement by Executive Vice-President Margrethe 
Vestager on ‘the Statement of Objections sent to Apple on App Store rules for music streaming providers’ 
dated 30 April 2021. 

435  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 
to the iOS App Store, March 2022, margin number 103. 
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10.31 Brattle calculated that Dutch consumers spent a total of EUR 1.1 billion in the Apple 

App Store and for Apple IAP in the period between September 2009436 and December 

2021, and that EU consumers spent a total of EUR 21 billion437: 

 

10.32 Brattle compared this spending (actual spending) with the spending in the hypothetical 

situation, where Apple's unlawful conduct doesn’t exist. The difference between the 

two situations being Apple’s overcharge. Brattle then calculated what portion of this 

overcharge was passed on to consumers.  

10.33 As described above, the hypothetical price for app distribution is between 5% and 

12% and for payment processing 5%. The Foundation does not currently have insight 

into the exact split between in-app purchases and app purchases from the Apple App 

Store. This involves information within Defendants' sphere of influence. For this 

reason, Brattle has calculated both the additional price in the scenario of a 5% 

counterfactual commission and 12%. The Foundation emphasizes that the 12% 

commission calculation is a very conservative damage calculation. First, it is more 

plausible that for app purchases the 5% commission is a more realistic price if Apple 

was not abusing its dominant position. And, furthermore, for in-app purchases, the 

actual counterfactual commission will be 5% in any case. 

10.34 In terms of pass-on, there is a legal presumption that the overcharge was passed on 

in full. For yet another conservative calculation, Brattle calculated what the damages 

would be to consumers, at a pass-on rate of 75% to 93%.438 Brattle arrives at the 

following results regarding the total damage to consumers:439  

 
436 From then on, it became mandatory for app providers to use Apple's payment processing service. See 

section 3 sub B. 
437  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, p. 31, margin number 97. 
438  Exhibit SCCC - 0036: Brattle, Consumer Harm Resulting from Apple's Anticompetitive Practices related 

to the iOS App Store, March 2022, margin number 105. 
439  Ibidem, margin number 37. 
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10.35 The Foundation concludes that the total damage for Consumers is at least EUR 2.7 

to 5 billion including statutory interest. For Dutch Consumers only, the damages are 

between EUR 157 million and EUR 273 million including statutory interest.440 

10.36 For the sake of completeness, the Foundation emphasizes that this is a preliminary 

estimate. Moreover, it has not yet included damages from other wrongful conduct by 

Apple, in particular Apple's wrongful failure to provide app developers with access to 

customer information.441 

VI. Offer to produce evidence on damages  

10.37 With the above analysis and Brattle's expert report, the Foundation has made the 

possibility of damages (more than) sufficiently plausible. The Foundation may further 

calculate the exact damages in the damages phase of this proceeding.  

10.38 For the record, the Foundation offers to provide further evidence of the damages, 

without, incidentally, wishing to assume any burden of proof that is not legally 

incumbent upon it. This further proof can be provided, among other things, by a 

supplementary damage report and witness evidence from Brattle.  

D. Compensation for the funder 

10.39 Unlawful acts such as those committed by Apple often go unpunished due to the so-

called collective action problem. This concerns the factual reality that injured parties 

such as the Consumers experience real damage on an individual level, but that the 

costs to be incurred to take (legal) action against a party such as Apple are too great 

- both in terms of time and money - compared to the damages that can then be 

awarded.  

10.40 With 3:305a DCC the legislator has built the procedural foundation with which this 

collective action problem can be solved: parties such as the Foundation can suddenly 

take action on behalf of a group. But the creation of procedural possibilities does not 

 
440  Ibidem, margin number 108. 
441 See section 6 sub C and section 7. 



 

110 
 
4132-0077-7526, v. 2 

yet de facto solve the problem. Ultimately, access to the law still requires that a 

foundation can actually make use of this access. And for that, a foundation needs 

financial resources.  

10.41 The Foundation has therefore sought and found external funding from Hereford 

Litigation Finance 4 Limited (the “Funder”) to enable it to conduct these proceedings 

against Apple. The Foundation has opted for external funding for two reasons. Firstly, 

the Foundation believes that consumers cannot reasonably be expected to make a 

pre-investment in order to get proceedings started. If Consumers themselves were to 

bear the costs of the collective action pursuant to Article 3:305a DCC, the collective 

action problem would not be solved in a case such as this. After all, consumers would 

then to some extent be asked to run a financial risk and a litigation risk after having 

already suffered damage.  

10.42 Secondly, it is important that Apple is a very wealthy party. Apple will have an interest 

in defending its business model, as this allows it to make excessive profits at the 

expense of the Consumers. The defence that Apple has put forward so far 

elsewhere,442 gives rise to the justified suspicion that Apple will also deploy its 

considerable financial resources in these WAMCA proceedings.443 This implies that 

the Foundation, in order to be able to properly represent the interests of the 

Consumers, had to rely on external funding. After all, it wanted to secure sufficient 

funds to be able to conduct a fully-fledged debate with Apple. In both the Claims Code 

and the legislative history of the WAMCA it is explicitly endorsed that third party 

litigation funding such as this is allowed.444 

10.43 The Funder will provide the necessary funds and in return the Funder will be entitled 

to (i) up to 24% of the total damages awarded to the Consumers, plus (ii) a 

reimbursement to the Funder of the pre-financed costs of the Foundation's action. In 

addition, the percentage (the "Funders Return") to which the Funder is entitled 

decreases as the total damages awarded to the Consumers increase. The Funder is 

entitled to: (i) 24% of the total compensation up to EUR 150 million; (ii) 20% of the 

amount from EUR 150 million to EUR 400 million; (iii) 15% of the amount from EUR 

400 million to EUR 650 million; and (iv) 10% of the compensation exceeding EUR 650 

million.  

10.44 In these proceedings, the Foundation is primarily claiming that Apple must pay the 

Funders Return, as well as the pre-financing that the Funder is doing in the context of 

this class action. In other words, the Foundation claims that Apple must pay all costs. 

10.45 In the alternative, if the Court does not order Apple to pay this on top of the full 

compensation, the Foundation seeks leave to pay the Funders Return and pre-

financing to the Funder first, before paying out the rest of the compensation to 

Consumers. The payment to Consumers will then be an amount that is at least 76% 

of the total, and presumably (given the waterfall as is described) a much higher 

percentage. 

 
442 See: reference to other proceedings, section 4. 
443  Settlement of Mass Damage in Collective Action Act (“WAMCA”). 
444 Claims Code, Principle III. Kamerstukken II 2016/2017, 34608, nr. 3, (MvT), p. 11-12. 
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10.46 It follows from the earlier case law of the Supreme Court that the court is able to award 

a 'funding fee' percentage as reimbursement of costs incurred.445 Moreover, all 

uncertainties in this regard have now been removed, as it has been established 

beyond doubt in the legislative history that the Foundation can claim reimbursement 

of the costs incurred by the Funder: 

"lf an external financier is involved, he will generally also pay the costs of 

the exclusive representative. Section 6:96 DCC and section 1018l of the 

proposal can then be used to obtain reimbursement of the financier's 

costs."446 

10.47 It also follows from the legislative history that the Foundation is entitled to claim the 

costs incurred outside the proceedings.  

"In the event of a collective settlement by the court, the costs incurred 

outside of the proceedings can be recovered as damages (Section 6:96 

DCC). The costs of the proceedings themselves and other costs incurred 

may also be reimbursed as legal costs (Section 1018l)."447 

10.48 The compensation to be paid to the Funder is also of a reasonable size in this case. 

After all, the Funder bears the entire litigation risk of not recovering the costs incurred. 

The investments made by the Funder are considerable, because under the Funding 

Agreement the Funder is obliged to pay all the costs incurred by the Foundation. This 

concerns the costs of the factual and legal investigation in the run-up to a possible 

action against Apple, the fees of the board and the Supervisory Board, the costs of 

other advisors to the Foundation, insurance costs, website costs, public relations 

costs and, of course, the investment required to conduct the present proceedings 

(lawyer's fees, court costs, etc.). 

10.49 Moreover, the Funder has taken this financial and litigation risk while there is still a 

great deal of uncertainty as to the exact application of the WAMCA proceedings. At 

the time the Funding Agreement was executed, no WAMCA proceedings had yet 

reached an advanced stage. This means: at the time of finalising this writ of summons, 

no WAMCA damages case has yet progressed to the point where sufficient data are 

available for the risk analysis that litigation financiers normally perform.  

E. Litigation costs 

10.50 The Foundation claims compensation for its litigation costs (as is also apparent from 

the above). These costs consist of: (i) bailiff's fees, (ii) fixed fees, (iii) attorney's fees 

and (iv) Funder's fees.  

10.51 Because these costs are not yet final at the time this writ of summons is served, the 

Foundation reserves the right to supplement the statement of costs at a later date 

 
445  Schonewille, On litigation funding: relevant practical and legal aspects, TOP 2019/325; HR 26 September 

2014, ECLI:NL:HR:2014:2797. 
446  Parliamentary Papers II 2017/18, 34 608, no. 9, p. 5. Incidentally, see also the same parliamentary paper 

on page 14: "The costs incurred may be compensated as damage (Section 6:96 DCC for the extrajudicial 
costs) or as part of the reasonable and proportionate procedural costs to which the court may order the 
party sued in the determination of a collective damage settlement (Section 1018l)." 

447 Ibidem. 
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during the proceedings. This is consistent with due process and Apple is not 

disadvantaged by a later cost statement. The WAMCA is also carefully structured into 

several procedural stages, and in any event after the admissibility stage, the 

statement of costs can still be supplemented without Apple being adversely affected 

in any relevant way. 

10.52 The Foundation is also entitled to reimbursement of the costs, because its claims as 

submitted in this writ of summons should be allowed (so it is convinced). As regards 

the legal bases, the Foundation also makes the following observations. 

(i) Pursuant to Section 1018l(2) of the DCCP, the Foundation may claim 

compensation of the actual litigation costs. The words 'a judgment pursuant to 

1018i Rv' often lead to the conclusion that the rules of this paragraph only 

apply if a judgment is given in which a collective settlement of the costs is 

established. The legislator has hereby explicitly left room for the court to pass-

on the costs incurred by the Foundation to a defendant such as Apple. As 

explained above, any compensation payable to the Funder can be recovered 

via this route.448 By virtue of this Article, the Foundation seeks a joint and 

several order against the Defendants and reasonable and proportionate 

(litigation) costs and other expenses incurred by the Foundation. 

(ii) The Foundation also relies on Article 237 of the DCCP. If the collective 

settlement of damages is rejected, but other claims of the Foundation are 

upheld, this section provides another basis to reimburse the Foundation for 

the legal costs it has incurred. Given the nature of the proceedings, and 

Apple's actions, it is reasonable and possible for the court to award full costs. 

F. Extrajudicial costs 

10.53 The Foundation also claimed an order against Apple to pay the (extrajudicial) costs 

incurred pursuant to Section 6:96 DCC. These costs also include the costs of the 

Funder, if these costs are not already fully paid by Apple pursuant to Section 1018l 

(2) of the DCCP. 

10.54 The costs that have already been incurred and will be incurred out of court are 

considerable. They will include, for example, the costs that are necessary to correctly 

settle the claims and to ensure that the compensation is paid to the Consumers. These 

costs are currently estimated at EUR 10,500,000. The Foundation can give a more 

precise estimate once the proceedings have progressed further and Apple has 

provided more information. The Foundation demands an advance payment for the 

costs to be incurred, noting that any surplus of these costs will be refunded to Apple 

at the end of the procedure (see also section 11 hereafter). 

11. DAMAGE SETTLEMENT  

A. Introduction 

 
448  See the previous paragraph and Parliamentary Papers II 2017/18, 34 608, no. 9, p. 14. 
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11.1 A careful settlement of the collective redress is important. This actual settlement of 

damages is a major project, since Apple's unlawful actions have affected a very large 

group of individuals. 

11.2 In the Netherlands, there is already experience with the settlement of complex 

damage claims such as the one in question. This experience has been gained within 

the framework of the WCAM,449 but also in other areas.450 In such situations, the claim 

settlement mechanism is often designed jointly by the parties.451 

11.3 Given Apple's stance so far, the Foundation has not had the opportunity to devise a 

collective damage settlement mechanism with the Defendants in this case. At the 

same time, the Foundation is still open to an out-of-court solution, in discussions with 

Apple.  

11.4 In the meantime, however, it must assume that the court will have to take a decision 

on the settlement of the collective redress. The Foundation is therefore making a 

proposal right now with regard to the claim settlement. It is formulating this proposal 

as a concrete claim in this collective action. The settlement of the payment of damages 

is an integral and necessary part of the collective action and also significantly affects 

the interests of the Consumers. If necessary, the Foundation will be able to elaborate 

in more detail on the proposal at a later stage in the proceedings. 

B. Proposal for claim settlement 

11.5 The Foundation claims that if the claimed collective redress is upheld, Apple should 

be ordered to: 

(i) Pay the total amount of the damages to the third-party trust account of a notary 

or law firm which will be engaged by the Foundation, with the to be transferred 

amount set to be at least EUR 5.000.000.000. The Foundation will engage the 

notary or law firm to assist in the claim settlement; 

(ii) Pay the further damages to Consumers in case during the claim settlement it 

is determined that the Consumers have suffered more damages, and to order 

that Apple in such a case transfers the additional amount to the third-party 

trust account of the civil law notary or law firm which has been engaged by the 

Foundation; 

(iii) to pay the various cost orders (i.e., the order to pay the legal costs, including 

the order to pay the Funder) to a notary or law firm designated by the 

Foundation or into the trust account of a notary or law firm designated by the 

Foundation; 

11.6 The Foundation will hire a professional service provider specialised in the 

administrative handling of (damages) claims to support it in the implementation of the 

collective redress scheme (a so-called claims administrator, or claims handler). Under 

 
449 With the collective settlement concerning Ageas as the most telling example. See: 

https://www.forsettlement.com/.   
450 Amsterdam District Court 23 September 2021, ECLI:NL:RBAMS:2021:5452 (Steinhoff homologation 

moratorium). 
451 With the understanding that in Steinhoff, existing legal frameworks were also used, of course. 

https://www.forsettlement.com/
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the Foundation's supervision and in cooperation with the aforementioned law firm, the 

claims administrator will take care of the actual implementation of the claims 

settlement.  

11.7 There are now several professional claim handlers with extensive experience 

operating in Europe.452 The law firm hired by the Foundation in these proceedings has 

experience in settling mass claims, as well as in drawing up agreements with claim 

handlers and negotiating (market) rates with these parties. 

11.8 The Foundation also seeks an injunction against Apple to cooperate in the claims 

settlement process by the Foundation and its service providers. In any event, this 

injunction should require Apple to: 

(i) inform all EU users of the Apple App Store about the collective redress 

scheme, using the contact details provided, and inform Consumers how and 

where they can make a claim;  

(ii) share all contact details of EU users of the Apple App Store with the 

Foundation, and parties engaged by the Foundation in the claims process; 

(iii) to provide the Foundation with any further information it requires to determine 

(i) whether a person falls within the narrowly defined group of Consumers and 

(ii) the extent of the compensation to be paid to that person. 

11.9 An initial estimate is that the claim settlement will cost EUR 10,500,000, see section 

10. Apple, as the liable party, should pay these costs, and the Foundation demands 

an order to Apple to transfer the amount of EUR 10,500,000 by way of an advance 

payment to a trust account to be designated by the Foundation of the civil-law notary 

or law firm that will be engaged to assist the Foundation in the collective damage 

settlement. 

11.10 The Foundation further claims that this payment obligation exists under the following 

conditions: 

(i) If the cost of claims processing is less than the advance payment, the 

Foundation will refund the balance to Apple.  

(ii) If the cost of claims handling exceeds the advance payment, Apple should be 

obliged to pay the additional cost of claims handling as well.  

11.11 If a dispute arises between the Foundation and the claims handler on the one hand 

and a person requesting payment on the other hand, it is desirable that a dispute 

resolution procedure exists for this. Therefore, the Foundation requests that the court 

determine that any person seeking payment of compensation agrees to dispute 

resolution on the basis of binding advice. 

11.12 Finally, it is possible that Consumers will not collect the compensation to which they 

are entitled. There is no regulation in the WAMCA yet on what to do in such a situation, 

and there are several potential destinations for the undistributed compensation. The 

 
452 There are many international parties, for example: Akura and Angeion. In the Netherlands, too, there are 

professional parties active, such as the Consumentenbond Claims Service. 
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Foundation believes that the most appropriate destination in this case is for this 

amount to be donated to a charity, i.e., a non-profit organisation that deals with 

consumer interests (in particular, consumer interests that relate to fair market 

practices). The Foundation claims that it may allocate the unpaid amount - which is 

the damage suffered by the protected group - to reputable organisations to be 

selected by it, after a reasonable period in which the Consumers have been able to 

claim their compensation. The Foundation believes that a period of 40 months after 

payment by Apple is reasonable. 

12. FOUNDATION IS ADMISSIBLE 

A. Introduction  

12.1 The Foundation is taking this collective action on the basis of Article 3:305a of the 

Dutch Civil Code and the WAMCA. It is admissible to take this collective action on the 

basis of the WAMCA, as representative of the interests of the Consumers. The 

Foundation meets all admissibility requirements pursuant to Section 3:305a of the 

Dutch Civil Code. Why this is the case is further explained below. 

B. Temporal effect WAMCA 

12.2 The WAMCA entered into force on 1 January 2020. Since the Foundation actually 

commenced its collective action on 14 March 2022, the WAMCA applies to the legal 

actions brought by the Foundation.  

12.3 This also applies to the claims of the Foundation which relate to the damaging events 

prior to the formal entry into force of the WAMCA. This follows from Section 119a (2) 

Transition Act of the Dutch Civil Code. Based on this transitional arrangement, the 

WAMCA also applies to legal claims relating to "events occurring both before and after 

15 November 2016".453 The underlying rationale of these transitional rules is that the 

law that belongs to the last event to which the claim relates must be applied.454 

12.4 This case is about the continuous unlawful conduct of Apple. Briefly put, the conduct 

related to Apple's abuse of its dominant position and the illegal vertical price fixing. 

This unlawful conduct continues today and has taken place continuously since 1 

September 2009. Thus, there exists an event both before and after 15 November 

2016, within the meaning of Section 119a (2) Transition Act of the DCC. 

C. The Closely Defined Group: Consumers 

12.5 The Foundation acts as the class representative for the Consumers. It is reiterated 

here that this concerns the following persons: all consumers who (i) after 1 September 

2009 (ii) purchased applications from the Apple App Store and/or made purchases 

with Apple IAP (excluding Apple applications) (iii) are resident in the EU.  

 
453  Parliamentary Papers II 2018-2019, 34608, no. 13, p. 2. 
454  GS Property Law, 43 Transitional law to: Civil Code Book 3, Section 305a. 
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12.6 The Foundation thus represents the interests of persons who use the Apple App Store 

and have made purchases not related to trade, business, craft or profession, after 1 

September 2009, and within the EU.455 

12.7 The interests of the Consumers are sufficiently similar, as will be further explained 

below (section 12 sub D). After all, Apple's unlawful conduct was (and is) EU-wide 

and concerns an infringement of European competition law. The unlawful conduct has 

affected all Consumers in a sufficiently similar way, and it is in the interest of an 

efficient handling of these similar cases that the claims are dealt with in WAMCA 

proceedings.  

12.8 In the alternative the Foundation requests your court to further divide the Closely 

Defined Group into two sub-groups: 

(i) consumers who (i) after 1 September 2009 (ii) purchased applications from 

the Apple App Store and/or made purchases with Apple IAP (excluding Apple 

applications) (iii) are resident in the Netherlands ("Dutch Consumers"); and 

(ii) consumers who (i) after 1 September 2009 (ii) purchased applications from 

the Apple App Store and/or made purchases with Apple IAP (excluding Apple 

applications) (iii) are resident in the EU, excluding the Netherlands (the 

"European Consumers").456 

12.9 The difference between these two subgroups is that the Dutch consumers live in the 

Netherlands, while the second subgroup concerns persons who live in an EU Member 

State other than the Netherlands.  

12.10 The Foundation requests your court to rule, based on Article 1018f subsection 5 of 

the DCCP, that an opt-out provision applies to all Consumers - and thus also to 

European Consumers. In the present case, an opt-out provision offers a more efficient 

and effective settlement of the collective action than an opt-in provision. Moreover, 

the legislator has explicitly made it possible for the court to make the opt-out regime 

also apply to injured parties outside the Netherlands (like the European Consumers) 

in situations where it is sufficiently clear which group of foreign injured parties it 

concerns. This situation occurs in the present case.457 The group of consumers 

affected is sufficiently clear and not open to misunderstanding. After all, it simply 

concerns all Consumers who have made at least one purchase in the Apple App Store 

or with Apple IAP in the Relevant Period. Moreover, Apple has in its sphere of 

influence exactly the data of all these persons, and therefore it is also possible to 

reach these Consumers, simply by obliging Apple to cooperate in the collective 

damage settlement (see also section 11 sub B). 

12.11 In the further alternative, the Foundation requests that the opt-out provision to be 

applied to the Dutch Consumers and the opt-in provision to be applied to European 

Consumers. This alternative claim would mean that in these WAMCA proceedings, 

 
455 For the sake of clarity, the Foundation is acting on behalf of consumers residing in the current EU Member 

States, not on behalf of consumers residing in the United Kingdom.  
456  Again: the current EU Member States, therefore not the United Kingdom.  
457  Parliamentary Papers II 2017-2018, 34608, no. 6, p. 24. 



 

117 
 
4132-0077-7526, v. 2 

the Foundation can still act as representative of the interests of all non-Dutch EU 

consumers who support the action and who register.458  

12.12 Should your court be of the opinion that the Foundation cannot represent the 

European Consumers in this WAMCA procedure, the Foundation more alternatively 

still requests a designation to be allowed to act as exclusive representative for the 

Dutch Consumers.  

12.13 Finally, in the further alternative, the Foundation represents the persons who have 

joined the Foundation for the case (the ‘Registered Participants’). The Foundation 

will submit evidence of those who have joined the Foundation in a structured manner 

at a later date. 

D. Similarity  

12.14 A representative interest group such as the Foundation may act on behalf of a 

collective group if the interests of the group being represented are sufficiently similar. 

That is the case in this instance. 

12.15 The Supreme Court has consistently held that the requirement of similarity is met 

when the interests whose protection is at issue in the action lend themselves to 

aggregation, so that efficient and effective legal protection of those interests can be 

promoted. After all, in this way, the points of contention and claims raised by the legal 

action can be decided in one procedure, without the special circumstances on the part 

of the individual interested parties having to be taken into account.459 

12.16 At the same time, such sufficient similarity need not imply that the positions, 

backgrounds and interests of those on whose behalf the collective action is brought 

are identical or even predominantly the same. A certain degree of abstraction is 

appropriate in collective action.460 

12.17 The interests of the Consumers are similar since all persons in the group are affected 

by the (similar) unlawful conduct of Apple. The violations of (European) competition 

law invoked by the Foundation are committed by Apple without respect to persons. 

Apple's unlawful conduct affects all Consumers in the same way, it acts in abstracto 

in the same way towards the entire Closely Defined Group.  

12.18 In all cases, it is a situation in which the Consumers are faced with (i) an infringement 

of their rights under (inter alia) Articles 102 and 101 TFEU, and (ii) claims to put an 

end to that unlawful conduct, and to compensate for the loss incurred. 

12.19 The claims of the Foundation and actions are also sufficiently similar. Answering the 

question of whether Apple abused its dominant position does not require an in-depth 

assessment of individual circumstances of the Consumers. After it has been 

established that there has been an abuse of a dominant position or illegal vertical 

price fixing, all the claims of the Consumers are admissible: the declaratory decisions, 

the injunctions and the claim for collective damages. 

 
458  The Foundation will continue to act for the other EU consumers outside the WAMCA procedure. 
459 Supreme Court 26 February 2010, ECLI:NL:HR:2010:BK5756, (Plazacasa), marginal number 4.2. 
460 Supreme Court 27 November 2009, ECLI:NL:HR:2009:BH2162, (WorldOnline), marginal number 4.8. 
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12.20 Insofar as Apple would argue that it sometimes amended its conditions in the Apple 

App Store, and that this created differences between the Consumers, this is incorrect 

and the Foundation already currently disputes this. Even if the terms and conditions 

are changed from time to time, there is sufficient similarity. First of all, in contesting 

this possible defence, the Foundation points to the aforementioned established case 

law of the Supreme Court, in which it was ruled that the positions of the persons 

represented do not have to be identical, they do not even have to be predominantly 

similar. The adjustments made by Apple are insufficient to break the similarity. 

12.21 Secondly, any differences can be taken into account when assessing the claims in the 

main case. This is also how the District Court of Amsterdam ruled in the so-called 

Facebook case: 

 "(...) This does not alter the fact that over time there have been different 

terms of use and different statutory regulations. If necessary, this can be 

taken into account in the assessment of the main case (...)."461 

12.22 It is thus established that the interests of the Consumers are sufficiently similar, and 

this condition of admissibility is fulfilled. 

E. Articles of association requirement 

12.23 The Foundation also complies with the statutory requirement with regards to the 

articles of association, since the interest to be promoted in this case falls within the 

Foundation's objective as laid down in the articles of association. The Foundation 

quotes its objective and states that the performance of collective actions such as the 

present one is explicitly part of its duties (Exhibit SCCC - 0009: Deed of Incorporation 

and Articles of Association of the Consumer Competition Claims Foundation, Article 

2(1)): 

"The foundation's object is to promote the interests of the Injured Parties in 

respect of any form of disadvantage which the Injured Parties claim to have 

suffered or will suffer as a result of any fraudulent, misleading or unfair 

trading practice that is unlawful under the applicable legislation, including - 

but not limited to - one or more infringements of (European, Dutch or foreign) 

competition law or (European, Dutch or foreign) consumer law. The 

foundation also has the objective of doing everything that is related or 

beneficial to the above, all in the broadest sense, including but not limited 

to: 

a.  Representing the interests of the Injured Parties in connection 

with a specific Claim; 

b.  Promoting the (collective) interests of the Injured Parties and 

representing the Injured Parties in legal proceedings within the 

Netherlands and in other jurisdictions, such as civil, criminal and 

administrative proceedings, as the case may be; 

 
461 District Court Amsterdam 30 June 2021, ECLI:NL:RBAMS:2021:3307 (Data Privacy 

Foundation/Facebook), marginal number 7.12. 
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c.  obtaining and distributing financial compensation for (part of) 

the loss that the Injured Parties, including the Participants, claim 

to have suffered; 

d.  everything connected with the above or conducive thereto, all in 

the broadest sense; 

12.24 The Foundation also actually promotes the interests of Consumers within the objective 

of its articles of association. For example, the Foundation has undertaken the 

following activities: 

(i) The Foundation has conducted extensive research into Apple's actions.462 As 

part of that investigation, the Foundation engaged economic and legal 

advisors, including Brattle (economic advisor) and Scott+Scott (legal advisor). 

These parties advised the Foundation so that it could determine its strategy 

and issue this writ of summons. The Foundation also conducted negotiations 

with these experts in order to minimise the Foundation's costs while obtaining 

the appropriate assistance to safeguard the interests of the Consumers. 

(ii) The Foundation has built a website to publicise its actions and to keep 

Consumers informed of the progress of the action against Apple. Through the 

website, the Foundation has also created an opportunity for Consumers to ask 

questions to the Foundation. Consumers can also register as a participant via 

the website. By doing so, they express their support for this collective action. 

(iii) The Foundation has successfully negotiated with external funders to gather 

sufficient financial resources to conduct this collective action in such a way 

that the interests of the Consumers can be properly represented.  

(iv) The Foundation is conducting a publicity campaign to expose Apple's unlawful 

actions and encourage European consumers to take action (Exhibit SCCC - 

0039: Foundation’s press release, dated 29 March 2022). 

(v) The Foundation has sent a (detailed) letter to Apple, to hold it liable and to try 

to find a solution for the Consumers in good faith (see: Exhibit SCCC – 0040: 

Foundation’s letter of demand (liability statement) addressed to Apple 

dated 14 March 2022). 

(vi) Finally, it is important to note that the Foundation is in the process of preparing 

a second collective action in accordance with the objective in its articles of 

association. It has sought further legal and economic advice in this regard, and 

is currently determining its strategy. This further collective action is expected 

to be launched in 2022. The Foundation is therefore not an ad hoc organisation 

set up specifically for this collective action against Apple. It is a permanent 

representative of European consumers. 

F. Safeguard requirement  

 
462 That investigation was already under way before the Foundation was formally established and before the 

other collective actions were filed. The Foundation first completed its investigation before publicly 
launching the action. 
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12.25 The safeguard requirement of Article 3:305a subsection 1 DCC is also met. This 

requirement is further elaborated in Article 3:305a paragraph 2 DCC, which states that 

the interests are sufficiently safeguarded when (i) the interest group is sufficiently 

representative, considering the constituency and the size of the represented claims, 

and (ii) meets a series of requirements which are described in the paragraph. The 

Foundation meets these two requirements. 

I. Representativeness 

12.26 Whether there is (sufficient) representativeness in a specific situation must be 

determined on the basis of the circumstances of the case. This assessment should 

take place at the time when the court assesses the admissibility by the Foundation.  

12.27 There is no fixed definition of representativeness. For example, the legislator has said 

the following about representativeness of interest representatives: 

"The representativeness of an organisation can be deduced from various 

data and it is not advisable to consider one or more data to be decisive. It is 

therefore difficult to give a clear-cut interpretation of this requirement, 

because this would detract from other data that can also indicate that an 

organisation is representative. After all, different data can - whether or not 

in combination with each other - be of importance. For example, the 

representativeness of the organisation can be deduced from the other 

activities carried out by the organisation to promote the interests of the 

injured parties, or from the number of injured parties who are members of 

the organisation, or from the question of to what extent the injured parties 

themselves accept the organisation as representative. Representativeness 

can also be derived from the fact that the organisation has acted as a 

discussion partner with regard to the event(s) causing the loss, not only with 

regard to the party or parties causing the loss, but also, for example, with 

regard to the government. Acting as a mouthpiece in the media can also be 

an important indication."463 

12.28 The Foundation meets the representativeness requirement for a number of reasons. 

Firstly, the Foundation conducts an extensive information campaign to inform 

consumers about the existence of Apple's unlawful conduct. The Foundation does this 

through its own website, and also through other media including social media. The 

Foundation will also enter into dialogue with other interest representatives and the 

government about abuse of a dominant position and the Apple case specifically. The 

Foundation will submit further exhibits to further prove that it performs these activities 

on behalf of the Consumers. 

12.29 Secondly, the Foundation makes it possible for Consumers to support the 

Foundation's action. Between the service of the writ of summons and the 

representativeness test, the Foundation will inform the Consumers and build up a 

relevant constituency in connection to this case. The Foundation will also continue to 

talk to this constituency, and at regular intervals the constituency will be able to give 

 
463  Parliamentary Papers II 2003/04, 29 414, no. 3. 
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input on developments that occur in the procedure (such as, should it come to that, a 

possible settlement between the Foundation and Apple). 

12.30 The requirement of representativeness is, incidentally, separate from the test that the 

court must then apply in choosing an Exclusive Interest Representative. The court will 

have to compare the admissible organisations and then decide which one is best 

suited to act as Exclusive Interest Representative.464 The Foundation requests the 

court to appoint it as Exclusive Interest Representative and refers in this regard to 

Section 12 sub I. 

II. The conditions ex Article 3:305a paragraph 2 sub a - e DCC 

12.31 On the basis of Article 3:305a paragraph 2 sub a to e of the DCC, the interests on 

behalf of whom the legal action is brought are sufficiently safeguarded if the legal 

entity meets the requirements of this paragraph. Since the Foundation meets all 

requirements, it is sufficiently representative. 

Management and Supervisory Board 

12.32 The Foundation has an expert board that is equipped to carefully and competently 

represent the interests of the Consumers. The board consists of three members. 

(i) Albert Heikens is the chairman of the board ("Heikens"). Heikens is an 

experienced lawyer, manager and supervisor. Heikens was a lawyer for 40 

years, including eight years as managing partner of the law firm AKD (where 

he is currently still of counsel). Since 2014 Heikens has been a supervisory 

director at various (international) companies. Between March 2014 and 

December 2020, Heikens was also chairman of the supervisory board of ROC 

West Brabant (currently: Curio), one of the larger school communities in the 

Netherlands. 

(ii) Karin Koppers is the financial expert on the board ("Koppers"). She is co-

founder and director of Integis, an independent firm in the field of integrity 

investigation. As a (forensic) accountant Koppers is specialised in complex 

and sensitive investigations. Previously she worked in the international audit 

practice of one of the Big Four firms and as a financial controller for a 

multinational. Koppers studied economics in Groningen and followed the 

postgraduate course in accountancy. She is also a lecturer at Nyenrode 

Business University. 

(iii) Ariënne Gommers is the secretary of the board ("Gommers"). She is a 

competition expert at AGLegal. She previously worked for the Dutch 

Competition Authority (the ACM) for more than twelve years, including a 

management position as unit head. She has in-depth expertise in the field of 

(European) competition law. After having been active as a supervisor in the 

public enforcement of competition law, she now helps to work on private 

enforcement of competition law as a director of the Foundation. Earlier in her 

career, Gommers worked as a lawyer at Wijn & Stael advocaten, gaining 

 
464  Parliamentary Papers II 2016/17, 34 608, no. 3. 
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litigation experience. She also has experience as a supervisor in the 

healthcare sector. 

12.33 The Foundation also has a Supervisory Board. This consists of three members, 

namely the following. 

(i) Professor Giorgio Monti is the Chairman of the Supervisory Board ("Monti"). 

He is a CERRE Research Fellow and Professor of Competition Law at Tilburg 

Law School. He previously worked in the UK (Leicester 1993 - 2001 and the 

London School of Economics 2001 - 2010), before becoming the Chair at the 

European University Institute in Florence, Italy (2010 - 2019). Monti specialises 

in European law, and his research focuses in particular on competition law. 

Together with Damian Chalmers and Gareth Davies, he is the co-author of the 

standard work European Union Law: Text and Materials (Cambridge 

University Press, 2019). He is also on the editorial board of the Common 

Market Law Review, one of the leading academic journals on European law.  

(ii) Inge-Lisa Toxopeus is the financial expert in the Supervisory Board. She 

started her career in 1998 at PwC, where she gained extensive experience in 

auditing both large multinationals and smaller organisations. As a chartered 

accountant, she subsequently specialised in (fraud) investigations and the 

calculation of financial losses. After having also worked at the law firm 

NautaDutilh, she has been a partner at Hermes-Advisory since 2012. She 

specialises in the assessment of property damage and the support of parties 

in legal disputes. Toxopeus is a lecturer at the Erasmus School of Accounting 

& Assurance. She is registered in the National Register of Court Experts as a 

specialist in the assessment of property damage.  

(iii) Hans de Savornin Lohman is a litigator with the law firm VerbeekdeCaluwé, 

and deputy justice with the Court of Appeal of The Hague ("Savornin 

Lohman"). Previously he worked for a long time at the law firm of Loyens & 

Loeff. Savornin Lohman has extensive experience as a supervisor. He is, for 

example, a member of the supervisory board of the Car Claim Foundation, a 

foundation dedicated to consumers who have been duped in the context of the 

so-called diesel scandal.465 

12.34 The above shows that the Supervisory Board consists of persons with relevant legal 

and financial expertise, so that the interests of the Consumers are safeguarded. Given 

the existence of the Supervisory Board, there is also internal supervision of the 

management and Article 3:305a (2)(a) of the Dutch Civil Code is complied with. 

Mechanisms for participation or representation in decision-making 

12.35 Article 3:305a paragraph 2 sub b BW stipulates that effective and appropriate 

mechanisms must be in place for the participation or representation in the decision-

making process of the persons for whom the legal action is instituted. Interest groups 

are free to determine how they meet this requirement and when an interest group is 

 
465  https://stichtingcarclaim.com/node/17 
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organised in accordance with the Claims Code it may be assumed that this 

requirement is met. 

12.36 The Foundation has been set up in accordance with the Claims Code and will also, 

for example, organise a so-called consultation in the event that a settlement with 

Apple is considered. The way this consultation will be organised will depend on the 

nature and content of the settlement. The mechanism will be designed to ensure that 

Consumers are involved in the decision-making in the most appropriate way. Thus, 

the Foundation also meets the condition of Article 3:305a (2)(b) DCC. 

Financial resources and control  

12.37 On the basis of article 3:305a paragraph 2 sub c DCC, the court may also assess 

whether the legal entity bringing a class action has sufficient means to conduct the 

proceedings (and may assess whether control lies with the legal entity). The 

Foundation also meets the requirement of this (sub)paragraph.  

12.38 Indeed, the Foundation has entered into an agreement with the Funder ("Funding 

Agreement"). Based on the Funding Agreement, the Foundation has ample funds to 

conduct these proceedings against Apple. The Funding Agreement contains, inter 

alia, an agreement that the litigation and settlement strategy will rest entirely with the 

Foundation, and an obligation on the Funder to provide funding until a final judgment 

is rendered at first instance. The Foundation will explain the external funding in more 

detail when discussing the Claims Code (see the discussion of Principle III, section 

12 sub G). 

12.39 The Funding Agreement does not have to be made available to the counterparty for 

inspection, and it is also undesirable for Apple to get hold of the agreement in 

question. Inspection of the Funding Agreement will create an unlevel playing field 

between litigating parties and will give Apple an (unfair) strategic advantage in these 

proceedings and during settlement negotiations.466 For this reason, the Financing 

Agreement is not being filed as exhibit at this time. At the same time, the Foundation 

offers to make the agreement available for inspection by the court, with the request 

not to be obliged to also provide the agreement to Apple. 

The Foundation has a generally accessible website with information. 

12.40 The Foundation also complies with the requirement of Article 3:305a(2)(d) DCC, which 

stipulates that the Foundation must have a publicly accessible Internet page 

containing the information referred to in paragraphs 1 to 9 of the Act. In short, on this 

website one can find: (i) the articles of association, (ii) the Foundation's governance 

structure, (iii) the most recently adopted annual outline of the supervisory body's 

account of its supervision, (iv) the most recently adopted management report, (v) the 

remuneration of the members of the management board and the supervisory body, 

(vi) the objectives and working methods of the legal entity, (vii) an overview of the 

state of affairs in the current proceedings, (viii) and, if a contribution is sought from 

persons whose interests the legal claim relates to: insight in the calculation of the 

 
466 The legislator has also determined that it is unnecessary for the other party to have access to the 

documents. See Parliamentary Papers II 2016/17 34608, no. 3, p. 23 and no. 6, p. 11-12. 
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contribution, (ix) an overview of how persons whose interests are protected by the 

lawsuit can join the legal entity and how they can terminate their membership.467 

Sufficient experience and expertise 

12.41 Finally, the Foundation has sufficient experience and expertise to pursue the claim on 

behalf of the Consumers (Article 3:305a paragraph 2 sub e DCC).  

12.42 Which expertise is required will, of course, also depend on the nature of the collective 

action and the claims being brought. The core of this class action is the question of 

whether Apple is de jure liable to Consumers, due to a breach of competition law, and 

a cross-border damages scheme. The Foundation has relevant and sufficient 

expertise for this collective action. 

12.43 First, there is ample legal expertise. For example, the board has two experienced legal 

experts. Heikens has decades of experience as a lawyer, and Gommers has not only 

been a lawyer but also a public regulator at the ACM for approx. 12 years. Gommers 

has in-depth knowledge of European competition law from her time at the ACM and 

her current practice. Both also have considerable experience in the field of 

governance, both as supervisors and as advisors to directors. On the Supervisory 

Board is Savorin Lohman, who has decades of experience as a litigator in complex 

proceedings and is also a deputy judge at a court of appeal. In addition, Professor 

Monti is one of the leading experts in the field of European and competition law, so 

that the Supervisory Board also has more than enough relevant expertise to supervise 

the Board and thus further strengthen the proper representation of consumers' 

interests. 

12.44 Secondly, this case also involves a substantial claim for damages. Therefore, financial 

expertise is also important. In this field, too, there is ample experience within the 

Foundation. On the board is Koppers, who, as a forensic accountant, is specialised in 

the critical examination of financial data. On the Supervisory Board is Toxopeus, who 

is specialised in calculating financial damages, and therefore has exactly the relevant 

expertise for the case at hand. 

12.45 Third, the Foundation has sufficient financial resources to engage experts when it is 

in the best interest of Consumers and the proper conduct of these proceedings. In 

that context, the Foundation has already engaged Brattle, a leading economic expert, 

to conduct research on the Apple App Store, and the effects of Apple's behaviour on 

Consumers. In addition, the Foundation has engaged Scott+Scott as litigator for this 

class action, as the firm has extensive experience in acting in cross-border class 

actions, and in negotiating and implementing collective damages settlements. The 

Foundation is also in contact with various other experts who will be able to contribute 

expert reports later on in the proceedings, once the substantive debate starts. 

G. The Foundation complies with the requirements of the Claims Code 

 
467 The Foundation notes that the documents under (iii) and (iv) are not yet on the website because such 

documents are to be produced for the first time at a later date. They will, of course, be made available 
on the website at that time. 
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12.46 The Foundation endorses the Claims Code and attaches great value to the existence 

of these best practices for collective representatives such as the Foundation. It has 

prepared a compliance statement in which it accounts for the way it applies the Claims 

Code. In short, the Foundation follows all the best practices of the Code of Claims.  

I. Principle I: Compliance with and enforcement of the Code 

12.47 The first Claims Code Principle relates to compliance with the Claims Code. The 

Foundation follows the Claims Code and does not deviate from it.  

12.48 Article 6 (4) of the Foundation's Articles of Association states that the Board shall 

publish the broad outlines of its governance on a publicly accessible part of the 

Foundation's website each year.  

12.49 The Foundation does this through its website www.consumercompetitionclaims.com. 

The governance is stated on the website itself and also follows from the articles of 

association that available on the website. Furthermore, the public is informed about 

the governance through the Claims Code Compliance Statement. This statement also 

explains how the Foundation complies with the provisions of the Claim Code. In case 

the Foundation does not comply with the Claims Code, the Board shall explain why 

and to what extent it deviates. Possible deviations shall be submitted to the 

Supervisory Board of the Foundation. 

II. Principle II: non-profit representation 

12.50 The Foundation also fully follows Principle II. 

12.51 The Foundation's objective as laid down in its articles of association, its actual 

activities and its governance show that it acts in the collective interest of the persons 

on whose behalf it acts pursuant to its objective as laid down in its articles of 

association. It is therefore a representative within the meaning of Principle II. 

12.52 The Foundation does not have any profit motive. It is not claiming any compensation 

for itself in this case, other than compensation for the costs it has incurred in pursuing 

this case. Beyond this, the Foundation has no financial interest of its own in any 

specific outcome of the case. As a result, the Foundation is able to determine its 

strategy purely on the basis of its own interests, without the decision-making process 

being clouded by concurrent financial interests. 

12.53 The directors and the legal entities and natural persons directly or indirectly affiliated 

with the Foundation also have no profit motive in the exercise of their activities. Article 

4 (3) of the articles of association further stipulates that neither a natural person nor a 

legal entity may dispose of any part of the assets and income of the Foundation as if 

it were their own. The Foundation has included a two-signature system in article 7 

paragraph 1 of its articles of association, as also suggested as a best practice in 

Principle II.1 of the Claims Code.  

12.54 Article 17 paragraph 3 of the articles of association stipulates that any surplus upon 

dissolution of the Foundation shall be destined for a purpose as close as possible to 

that of the Foundation and shall be distributed to the Participants (in accordance with 

Principle II.3 of the Claims Code). 
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III. Principle III: External financing 

12.55 The Foundation follows Principle III of the Claims Code.  

12.56 The Claims Code and WAMCA allow for article 3:305a foundations such as the 

Foundation to raise external funding for their activities. The Foundation has attracted 

such funding because this way it could be ensured that the Consumers do not have 

to pre-finance this class action themselves and that they do not bear the risk of 

litigation costs. 

12.57 By using the possibility of external funding, the Foundation has ensured a more level 

playing field between the Consumers on the one hand and Apple on the other. Apple 

has very large assets and it is a matter of common knowledge that Apple is willing to 

put considerable amounts of money into its defence. Under these circumstances, it is 

necessary that the Foundation also secures sufficient funds to conduct the 

proceedings and engage expert assistance, including economic experts. By means of 

external funding, the Foundation has ensured that it can properly represent the 

interests of the Consumers in these proceedings. It is reasonable for the Funder to 

receive compensation in exchange for the funds made available.  

12.58 The Foundation also follows the further elaboration of the eight articles of Principle III: 

(i) The Board conducted research into the capitalisation, track record and 

reputation of the Funder. The Board and the Funder conducted negotiations 

on the various terms of the Funding Agreement prior to its conclusion. 

(ii) The Funding Agreement is in writing and is governed by Dutch law. There is 

also a choice of forum for an arbitration institute established in the Netherlands 

(the NAI). The agreement also contains a choice of domicile for the Funder in 

the Netherlands. 

(iii) The Funding Agreement stipulates that the control of the litigation and 

settlement strategy lies exclusively with the Foundation. 

(iv) The Foundation has stipulated in the engagement letter that the service 

providers, including Scott+Scott, will act exclusively for and on behalf of the 

Foundation and will not accept any assignments from the Funder (and its direct 

or indirect legal affiliates). 

(v) The Funding Agreement provides for an arrangement that safeguards the 

confidentiality of the information to which the Foundation is entitled and 

delimits the information to which the Funder has confidential access. 

(vi) The Funding Agreement provides for a mechanism that ensures that, barring 

special circumstances, the Funder cannot terminate the agreement before a 

final judgement in the first instance has been obtained, and for the rest a notice 

period applies that is sufficient to give the Foundation a reasonable opportunity 

to attract alternative financing.  

(vii) The Foundation has indicated on a publicly accessible part of its website (i) 

the existence of external funding, (ii) the identity and place of residence of the 

external funder and (iii) the systematics of the fee(s) and services agreed upon 
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with the Funder. This information can be found, inter alia, in the FAQ (the 

Frequently Asked Questions) and the Claims Code Compliance Statement. In 

addition, the information is also provided in the participant agreement when 

persons register as a participant via the Foundation's website to support the 

claim (the “Participant Agreement”). The FAQ of the website 

www.comsumercompetitionclaims.com states, among other things: 

“The Apple class action will be financed by Hereford Litigation Finance 4 

Limited based in Guernsey. Hereford Litigation is a third-party litigation 

funder headquartered in London and is experienced in the financing of 

group and collective litigation globally. The funder has agreed to provide the 

necessary funds to enable the foundation to bring the proceedings against 

Apple without any financial contribution from or risk to individual class 

members. This means that the funding to bring the claim against Apple will 

be provided by the funder on a no win – no fee basis and the funder will only 

receive compensation if the claim is successful.” 

12.59 Finally, it should be noted that the Foundation is currently in negotiations with another 

funder on a second collective action that is in preparation. This ability of the 

Foundation to negotiate with various parties further illustrates its independence from 

the funder in the present action. 

IV. Principle IV: Independence 

12.60 The Foundation also adheres to Principle IV of the Claims Code. 

12.61 The Board of the Foundation is composed in such a way that they can operate 

independently and critically with regard to each other, the Supervisory Board, the 

Funder and the Consumers. This independence is also explicitly required by Article 

5(2) of the articles of association. There are no close family or similar relationships 

between Board members and Supervisory Board members (neither within the bodies 

nor between them). Furthermore, the Foundation does not enter into any agreements 

with natural or legal persons to which one of the members of the Board or supervisory 

board is affiliated. 

12.62 Moreover, as mentioned above, the Board Members and Supervisory Board members 

have no economic interest in the possible outcome of this procedure, which further 

strengthens their independence and enables them to objectively assess which 

(litigation) strategy is best to adopt. 

12.63 The various board members each work in different sectors and do not have 

cooperative arrangements in their normal day-to-day work. The same applies to the 

members of the Supervisory Board. 

V. Principle V: Composition, duties and working methods of the 

Management Board 

12.64 The Foundation follows Principle V of the Claims Code. The board of directors of the 

Foundation is well balanced. It consists, as said, of Heikens, Koppers and Gommers 

and has the necessary legal and financial expertise to fulfil its task as exclusive 
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representative of the interests of the Consumers. For a further explanation of the 

expertise present in the board, the Foundation would like to refer to what has been 

set out in section 12 sub D. What has been established there is deemed to be 

repeated here. 

12.65 The management board also accounts for its policy to the Supervisory Board at least 

once a year (article 14 paragraph 1 of the articles of association). Furthermore, the 

board submits the balance sheet, the statement of income and expenditure and the 

budget to the Supervisory board for approval (article 15 paragraph 2 and 7 of the 

articles of association). Finally, the management board must submit any potentially 

far-reaching decisions to the Supervisory Board (Article 8 paragraph 10 of the articles 

of association). In addition, the Supervisory Board may determine by resolution that 

other decisions it deems far-reaching shall also be submitted to it for approval (Article 

8, paragraph 11 of the Articles of Association). 

12.66 In practice, the board meets regularly (whether or not by videoconference). The board 

also organises more regular consultations with the Supervisory Board than the 

minimum required by the Claims Code. 

12.67 Finally, in accordance with the Claims Code, the Board maintains a website, the 

aforementioned www.consumercompetitionclaims.com website. On this website, it 

shall post all information relevant to the Consumers, including the information 

mentioned in Claims Code V.8. 

VI. Principle VI: Management remuneration 

12.68 The Foundation follows Principle VI of the Claims Code. The board members of the 

Foundation receive a remuneration that is in reasonable proportion to the nature and 

intensity of their work. Apart from this remuneration, the board does not receive any 

other remuneration for their work. The remuneration of the board has been approved 

by the Supervisory Board. The remunerations of the board members will also be 

included in the Foundation's annual documents, together with explanatory notes. The 

outlines of the remuneration policy have also been published on the Foundation's 

website via this document. 

VII. Principle VII: Supervisory Board 

12.69 Finally, the Foundation also follows Principle VII of the Claims Code.  

12.70 The Foundation has established a Supervisory Board, which meets at least once a 

year. In addition, the Supervisory Board and the board meet at least once a year in a 

joint meeting to discuss the general lines of the strategy and the policy pursued and 

to be pursued in the future. The members of the Supervisory Board receive an 

expense allowance approved by the joint meeting. 

12.71 The Supervisory Board consists of Monti, Savornin Lohman and Toxopeus. Given this 

composition, the Supervisory Board has the necessary legal and financial expertise 

to fulfil its task. For a more detailed explanation of the expertise of the Supervisory 

Board members, the Foundation refers to section 12 sub D, which is inserted and 

repeated here. 

http://www.consumercompetitionclaims.com/
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12.72 The Supervisory Board has the approval and information rights as described in 

Principle VII and shall also prepare an annual document in which it gives an account 

of the main points of the supervision carried out.  

12.73 The Supervisory Board members can act independently and critically with regard to 

the interests promoted by the Foundation. None of the members of the Supervisory 

Board have been appointed by the Funder. All Supervisory Board members have 

managerial or supervisory experience.  

12.74 The Supervisory Board gives the board solicited and unsolicited advice and focuses 

in the performance of its task on the interests described in the objective of the 

Foundation as laid down in the articles of association. 

H. Additional eligibility requirements  

12.75 Article 3:305a (3) DCC contains some additional admissibility requirements. These 

are also fulfilled by the Foundation.   

I. No profit motive 

12.76 The directors have no direct or indirect profit motive that is realised through the legal 

entity.468 The directors and the Supervisory Board members dedicate their skills and 

knowledge to the Foundation because they want to achieve the objective of the 

Foundation as laid down in its articles of association. They each choose to sacrifice 

their time to the Foundation, while they could also have realised their expertise in a 

more monetary way in other ways. 

12.77 It is also important to note that the Foundation does not have a profit motive. The 

Foundation is not claiming any compensation for itself in these proceedings, other 

than compensation for the costs it has incurred and will incur. 

II. Consultation with Apple 

12.78 The Foundation has written to Apple by letter on 14 March 2022 (Exhibit SCCC – 

0040: Foundation’s letter of demand (liability statement) addressed to Apple dated 14 

March 2022). In this letter, Apple was held liable for its unlawful actions and invited to 

an amicable settlement. Apple did not respond to the content of the letter.  

12.79 In a response dated March 18, 2022 (Exhibit SCCC - 0041: response Apple to the 

liability statement Foundation dated 18 March 2022, dated 18 March 2022), Apple 

declined to consult with the Foundation. Instead, Apple merely stated that it is not 

familiar with the Foundation and that the Foundation would be late with its claim. Apple 

further wrote that it did not wish to respond to the Foundation's letter. With this 

response it was evident that there was insufficient prospect of an amicable settlement.  

12.80 As there was insufficient prospect of an amicable settlement, the Foundation had no 

other option than to take legal action and to serve this writ of summons. In any case 

the Foundation has fulfilled the requirement of prior consultation pursuant to Article 

3:305a (3)(c) DCC. 

 
468  Article 3:305a paragraph 3 sub a DCC. 
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III. Close ties with the Dutch legal sphere 

12.81 The Foundation is currently also conducting proceedings that have a sufficiently close 

connection to the Dutch legal sphere. The so-called scope rule has been met (Article 

3:305a subsection 3 DCC). 

12.82 Firstly, the situation as in article 3:305a (3) sub b under 2 DCC arises. The legal action 

is also directed against defendants domiciled in the Netherlands, and there are 

sufficient additional circumstances for connection to the Dutch legal sphere. Three of 

the defendants (Apple Holding, Apple Benelux and Apple Retail Netherlands) are 

domiciled in the Netherlands.469 Each of these defendants is jointly and severally liable 

for the reasons stated in the writ of summons. Furthermore, there is a close 

relationship between the claims against these Defendants and the other Defendants, 

so that based on Article 8(1) of the Recast Brussels I Regulation (Apple Distributions 

and Apple Operations) and Article 7 DCCP (Apple Inc.), there is such a close 

relationship that the proper administration of justice requires simultaneous processing 

and adjudication. The sufficiently close link has been given, by the anchor defendants 

in the Netherlands.470 A different interpretation of the sub-article would be in conflict 

with European law. 

12.83 Secondly, the situation as in article 3:305a (3) sub b under 3 DCC also occurs. The 

events to which the legal claims relate have also taken place in the Netherlands and 

are also still taking place in the Netherlands. In other words, both the Handlungsort 

and the Erfolgsort can be found in the Netherlands (see also section 13). 

12.84 For the sake of completeness, the Foundation points out that, as far as the Dutch 

Consumers are concerned, the close relationship referred to in the scope rule exists 

in any case by virtue of Article 3:305a(b)(1) and (3). After all, it applies to this subgroup 

that (i) the (vast) majority of the persons in this subgroup have their ordinary residence 

in the Netherlands, and (ii) the events to which the claims relate took place in the 

Netherlands (the abuse of power with respect to this subgroup was in the 

Netherlands). 

I. Request for designation of the Foundation as exclusive representative 

12.85 The Foundation requests the court to appoint it as exclusive representative in this 

case, pursuant to Section 1018e (1) DCCP. The Foundation is the right exclusive 

representative of the interests of the group, because it is best placed to represent the 

interests of the Consumers.  

12.86 The Foundation meets all admissibility requirements under the WAMCA as well as the 

(non-binding) best practice provisions of the Claims Code. Furthermore, through its 

negotiations with a funder, the Foundation has ensured that it has sufficient financial 

resources to fully engage in the legal debate with Apple. Within the board and the 

Supervisory Board, a good mix of, among other things, financial and legal expertise 

has also been ensured. Moreover, the Foundation and the directors and supervisors 

involved have no personal financial interest in the outcome of the case. The 

 
469 All three have their registered offices in Amsterdam. 
470  Sinninghe Damsté and Thuijs, Collectief schadeverhaal (O&R No 105) 2018/9.4.3. 
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Foundation would like to refer to everything it has explained about the Foundation in 

this section 12 for further explanation as to why it is suitable as the exclusive 

representative. 

12.87 The Foundation is aware that at least one other party is claiming to be a representative 

in a case that may involve (sufficiently) the same events and for some of the group 

whose interests the Foundation is representing: the Stichting Right to Consumer 

Justice ("RCJ"). The potential overlap between the group allegedly represented by 

RCJ and its claims and the Consumers whose interests the Foundation represents 

through this writ of summons concerns (exclusively) Dutch Consumers. The 

Foundation argues that it is better placed than RCJ to exclusively represent the 

interests of (Dutch) Consumers for several reasons. 

12.88 Firstly, in the case against Apple, RCJ wants to represent the interests of app 

developers and consumers at the same time. However, this is not possible, at least 

not in a good way, because there is a serious conflict of interest between the app 

developers and the Consumers. After all, the damage resulting from Apple's unlawful 

conduct ultimately ends up with the Consumers instead of the app developers, and 

the question of where the damage ends up is part of the WAMCA proceedings. RCJ 

cannot fully and adequately represent the interests of the Consumers without 

neglecting its duty towards the app developers (or vice versa). The fact that RCJ has 

not seen, or has not wanted to see, this conflict of interests disqualifies it as a suitable 

representative of Dutch consumers. 

12.89 Secondly, the Foundation is an independent representative with no financial interest 

in this case, whereas RCJ is not independent and does have an (indirect) financial 

interest in this procedure. There is a deep connection between RCJ and the ultimate, 

underlying funder (that is: the law firm Hagens Berman Sobol Shapiro LLP and its 

satellite firm Hagens Berman UK). RCJ is dependent and controlled by the funder. 

Such interdependence and dependency is undesirable, because the financial 

interests of the funder (can) unduly influence the litigation or settlement strategy of 

RCJ.471 

12.90 The summons already shows that RCJ is not free to determine the litigation and 

settlement strategy without interference from the funder.472 Even apart from the 

funding agreement, there is a large de facto influence of the funder on RCJ. For 

example, Steve W. Berman, the founder of the law firm that is the funder of RCJ, is a 

supervisory board member of RCJ. He has a personal financial interest in the WAMCA 

proceedings RCJ has commenced, according to RCJ's writ of summons.473 Berman 

is not only an attorney at Berman Sobol Shapiro LLP, he is also one of two official 

 
471  The fact that the name of the funder of RCJ is Right to Consumer Justice B.V. is significant. The close 

relationship between the foundation and the funder is beautifully illustrated by the fact that the funder and 
the foundation have the same name. It seems that the foundation has been set up by the funder and is 
a vehicle of the funder in question. 

472 Writ of summons RCJ, margin number 12.59: "an arrangement has been made regarding its control over 
the litigation strategy, confidentiality and termination of the agreement", where the term "its" refers to the 
funder. So apparently the funder has at least some control over the strategy. That is not the case with 
the Foundation. 

473  Ibidem, margin number 12.92. 
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directors of RCJ's funder. The other director of the funder is Michael Gallagher. The 

latter is also the "managing director" of RCJ, and the person who deals with the "day-

to-day business" of RCJ.474 In daily life, Gallagher is also a partner in the law firm 

Hagens Berman Sobol Shapiro LLP. In short: both via the agreement and in practice 

- via the supervisory board and via the managing director - the funder has a firm grip 

on RCJ's strategy. This is contrary to the WAMCA and the Claims Code.475 

12.91 Thirdly, RCJ also fails to meet the admissibility requirements of the WAMCA (and the 

best practices of the Claims Code) in other ways. Without being exhaustive, the 

Foundation mentions as an illustration that RCJ does not have a board and 

supervisory board with sufficient expertise to represent the interests of Dutch 

consumers. RCJ acknowledged this shortcoming in its writ of summons of 4 October 

2021, in which it announced that more directors would be sought.476 At the time of 

finalising this writ of summons, almost 6 months have passed, but RCJ still does not 

have a board or supervisory board with sufficient, relevant legal and financial expertise 

to represent the interests of Dutch Consumers.477   

12.92 It is possible that other foundations will also take collective actions against Apple. For 

example, there is the Foundation for App Store Claims. This party has in any case 

publicly given the impression that it intends to commence a WAMCA action against 

Apple.478 If it were to do so, the Foundation is convinced that it is still better placed to 

be appointed as exclusive representative for the reasons that have already been set 

out in this writ of summons. For example, it is already apparent in advance that the 

Stichting app stores claims is an ad hoc foundation, rather than a permanent 

representative of consumers' interests. Furthermore, it is not sufficiently known at 

present whether, and if so, what kind of action the Stichting app stores claims will take 

against Apple. If necessary, the Foundation will be able to further explain at a later 

stage why it is best placed to be the exclusive representative for the Consumers. 

13. JURISDICTION   

A. Introduction 

13.1 Your court has international jurisdiction to hear the Foundation's claims because of 

the Defendants' domicile, the close link between the claims and the location of the 

damage. 

A. Place of business of the Defendants 

13.2 Three of the Defendants: Apple Holding, Apple Benelux and Apple Retail Netherlands, 

are domiciled in the Netherlands. Your court has international jurisdiction under Article 

 
474 Ibidem, margin number 12.65. 
475 3:305a paragraph 2 sub c DCC and (amongst others) Principle III of the Claims Code 2019. 
476 Writ of summons, marginal numbers 12.67 and 12.84. 
477 Additionally, the website contains incorrect information. The website states that Steve W Berman and 

Sergai Purewel are members of the Supervisory Board, while the Chamber of Commerce also mentions 
John Gregor Dorman Jr. His name cannot be found on the website. The website was last consulted on 
15 March 2022. 

478  https://www.bigtechfairplay.nl/over-ons.  

https://www.bigtechfairplay.nl/over-ons
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4(1) of Regulation (EU) No 1215/2012 of the European Parliament and of the Council 

of 12 December 2012 on jurisdiction and the recognition and enforcement of 

judgments in civil and commercial matters ("Recast Brussels I Regulation") to hear 

the claims against these three Defendants.  

B. Close link 

13.3 Pursuant to Article 8(1) of the Brussels I Recast Regulation (in relation to the Irish 

entities Apple Distribution and Apple Operations) and Article 7 of the Rules of 

Procedure (in respect of Apple Inc.), your court also has international jurisdiction to 

hear the claims against these remaining Defendants. The claims against these 

Defendants are so closely connected to the claims against Apple Holding, Apple 

Benelux and Apple Retail Netherlands that the proper administration of justice 

demands that they be heard and adjudicated concurrently in order to avoid the risk of 

irreconcilable judgments resulting from separate proceedings.  

13.4 As explained in section 9 sub B, the Defendants form the undertaking that violated 

Article 102 TFEU and organised, coordinated and implemented the infringement. The 

claims against the Defendants are therefore similar and interrelated. 

13.5 The Foundation notes that the Defendants are jointly and severally liable and that the 

Defendants' conduct gives rise to class liability under Section 6:166 DCC. This is 

another reason why your court has international jurisdiction to hear the claims against 

all of the Defendants. 

C. Location of damage 

13.6 The Dutch court also has jurisdiction because the damage was also suffered in the 

Netherlands. The restrictions which Apple imposed and currently still imposes on app 

developers are, at the very least, also implemented in the Netherlands where Apple 

offers the products to Dutch consumers via, inter alia, the Dutch Apple App Store (the 

'Handlungsort'). The effects of Apple’s conduct were and are felt by Dutch consumers 

when they purchase apps from the Dutch Apple App Store and with in-app purchases 

through Apple IAP (the 'Erfolgsort'). 

13.7 On these grounds, the Dutch court has jurisdiction since the damage has occurred 

and continues to occur in the Netherlands. 

D. Territorial jurisdiction  

13.8 For the sake of completeness, it is noted that your court has relative jurisdiction 

because Apple Holding, Apple Benelux and Apple Retail Netherlands are located in 

Amsterdam.  

13.9 Finally, WAMCA proceedings involving (sufficiently) the same events must be brought 

before the same court (Section 1018d DCCP). As mentioned earlier, RCJ issued a 

writ of summons against Apple. There is a partial overlap between the events covered 

by this WAMCA writ of summons issued by the Foundation and the WAMCA 

proceedings previously initiated by RCJ (and also a partial overlap as to the group 

allegedly represented by RCJ). It is possible that the court considers that the 

Foundation's and RCJ's proceedings refer to the same events, and that would be an 
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additional reason why the Amsterdam District Court has jurisdiction (since RCJ started 

its proceedings in your court). 

14. BURDEN OF PROOF  

A. Introduction 

14.1 In this case, a deviation on several points from the main rule applies to the burden of 

proof. Firstly, your court is bound by the findings of the ACM in the Infringement 

Decision. Secondly, different competition law presumptions of proof apply. Thirdly, (i) 

in view of the Foundation’s elaborately substantiated statements and (ii) the fact that 

further relevant information is within the domain of Defendants, a reversal of the 

burden of proof, or at least an increased burden to substantiate, is applicable to the 

Defendants. The Foundation will explain this in more detail.  

B. Bound by ACM and European Commission findings  

I. Bound to the ACM findings  

14.2 Firstly, on the basis of Article 161a of the DCCP, the ACM's Infringement Decision is 

irrefutable evidence of the infringement in the current civil proceedings. Article 161a 

DCCP states:  

"An irrevocable decision containing an infringement decision by the 

Authority for the Consumer and Market, provides irrefutable evidence of the 

established infringement in a procedure in which damages are claimed for 

an infringement of competition law as referred to in Section 193k, subsection 

a, of Book 6 of the Dutch Civil Code." (Emphasis added, lawyer) 

14.3 Section 161a of the DCCP is an implementation of Article 9 of the Competition 

Damage Claims Directive.  

14.4 Although the Infringement Decision is not yet irrevocable, the facts of the Infringement 

Decision should be relied on pending the appeal procedure, especially since the 

interim relief judge of the Rotterdam District Court confirmed the findings of the ACM.  

14.5 The Amsterdam Court of Appeal ruled similarly in a follow-on cartel case, one based 

in the findings of fact of a Commission infringement decision:479 

"The foregoing entails that the Court of Appeal can, in principle, take as a 

basis the facts established by the Commission in the cartel decision, but 

also that the judgment - as long as the Court of First Instance has not yet 

given its opinion on the cartel decision - still has a provisional character in 

so far as it is based on the cartel decision." (Emphasis added, lawyer) 

14.6 As described in section 4 sub B, the ACM, Infringement Decision, has focused on 

dating apps. However, the findings of the ACM similarly apply to other apps (or types 

 
479  Amsterdam District Court of Appeal 6 July 2021, ECLI:NL:GHAMS:2021:1940 (Equilib and SCC/KLM 

c.s.), marginal number 5.2.6. 
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of apps). Both Apple’s terms and conditions and market position are identical for other 

types of apps. 

II. Bound to the European Commission findings 

14.7 For the sake of completeness, the Foundation points out that any future Commission 

findings will also be binding in the present procedure.  

14.8 As described in section 4 sub C, the Commission has issued a charge (Statement of 

Objections) against Apple for abusing its dominant position in the market for 

distribution of music streaming apps through the Apple App Store, by mandating the 

use of Apple IAP and the prohibition against informing consumers of cheaper 

purchase options outside of iOS.480 The issue of a statement of objections is a step 

towards a formal infringement decision against Apple.  

14.9 Any future findings in a Commission infringement decision are binding in this civil 

procedure based on Article 16(1) of Regulation 1/2003 and Masterfoods case law.481 

III. No reason to stay the proceedings 

14.10 Apple might argue that these WAMCA proceedings should be stayed pending the 

objection and appeal procedures at both the ACM and the European Commission. 

However, there is no reason for this. 

14.11 First of all, as Amsterdam’s Court of Appeal has ruled, in the framework of 

Commission decisions, your court can rely on the facts which the ACM established in 

its Infringement Decision, whereby the findings do have a provisional character in so 

far as an objection or appeal procedure is still pending.482 Once again, there is no 

reason to postpone the decision since there is no reasonable doubt about the validity 

of the Infringement Decision, now that the Court of Appeal of Rotterdam has confirmed 

the findings of the ACM. 

14.12 Secondly, the Commission's investigation does not give cause for a stay either. After 

all, the Foundation does not invoke this investigation at this stage, but on the facts set 

forth in the writ of summons. If the Commission were to come up with an infringement 

decision, the findings of that decision, in so far as they would be relevant, could be 

included in the present procedure. In view of the close cooperation between the ACM 

and the Commission, the Commission's findings cannot in any event be contrary to 

the Infringement Decision. 

14.13 Thirdly, the Foundations claims are not dependent on the outcome of the ACM and/or 

Commission proceedings. The Foundation’s claims have a broader basis than that of 

the Infringement Decree as far as: 

 
480  Exhibit SCCC – 0023: European Commission press release, ‘Antitrust: Commission sends Statement of 

Objections to Apple on App Store rules for music streaming providers’ dated April 30, 2021. 
481  ECJ 14 December 2000, C-344/98, ECLI:EU:C:2000:689 (Masterfoods). 
482  Amsterdam Court of Appeal 6 July 2021, ECLI:NL:GHAMS:2021:1940 (Equilib and SCC/KLM c.s.), 

margin number 5.2.6. 
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(i) the facts, in that the Foundation not only relies on the facts from the 

Infringement Decision but also on additional facts from, inter alia, 

investigations and proceedings from throughout the world; 

(ii) the infringements, in that the Foundation not only invokes unreasonable 

terms but also tying, excessive pricing as well as resale price maintenance;  

(iii) the types of apps, namely not only dating apps (or music streaming in the 

case of the Commission investigation) but all apps and in-app purchases 

except Apple apps; and  

(iv) The geographical scope, not only in the Netherlands but EU-wide.  

14.14 The Foundation's claims are thus of a hybrid nature, they also exist independently of 

the Infringement Decision. Also for this reason, there are no grounds for a stay in 

proceedings. 

14.15 Fourthly, before the substantive competition law questions are addressed in these 

proceedings, there will undoubtedly be procedural law questions, such as that of who 

the exclusive class representative will be. The answers to these questions are in no 

way dependent on the Infringement Decision or the Commission's investigation. Also 

for this reason, there is no reason to stay proceedings.   

C. Competition law evidential presumptions 

14.16 In European competition law various evidential presumptions apply, these are 

applicable in the present proceedings. The Foundation makes an explicit appeal to 

each of these evidentiary presumptions.  

Presumption of passing on of damage 

14.17 As explained, pursuant to Article 14 (2) of the Competition Damage Claims Directive, 

as implemented in Section 6:193q DCC, there is an evidentiary presumption that 

damage is passed onto indirect purchasers, such as the consumers in this case. As 

such, the burden of proof falls onto Apple to present evidence to the contrary.   

Presumption of dominance 

14.18 As explained in section 5 sub C, under European competition law there is a 

presumption of dominance if an undertaking’s market share exceeds 50%. This 

presumption is applicable because Apple has a market share of 100% in all relevant 

markets. As such, the burden of proof lies on Apple to present any evidence to the 

contrary. 

Presumption of decisive influence 

14.19 As explained, in European competition law there is a presumption that decisive 

influence exists where share capital of 100% or almost 100% exists (directly or 

indirectly). Apple Inc. holds 100% of the shares of all of the Defendants thus the 

evidentiary presumption is applicable. As such, the burden of proof falls upon Apple 

to present any evidence to the contrary.  

D. Alleviating the burden of proof and injunction article 22 DCCP  
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14.20 The Foundation already sufficiently demonstrated, on the basis of publicly available 

information and analysis by its economic expert, that Apple's commissions for app 

distribution and payment processing are excessive.  

14.21 To the extent that the Court is of the opinion that additional evidence is required 

regarding, for instance, Apple’s costs or profits, this evidence is in Apple’s domain and 

control. Apple has exclusive access to its own financial information. For this reason, 

the Foundation requests your court to reverse the burden of proof, or at the very least 

to alleviate any burden of proof by instructing Apple to provide the evidence necessary 

for the Foundation to meet its burden of proof.483 

14.22 Defendants are also mandated to such disclosure by the Competition Damages 

Directive. The Competition Damages Directive provides in this respect: 

"Evidence is an important element for bringing actions for damages for 

infringement of Union or national competition law. However, as competition 

law litigation is characterised by an information asymmetry, it is appropriate 

to ensure that claimants are afforded the right to obtain the disclosure of 

evidence relevant to their claim, without it being necessary for them to 

specify individual items of evidence."484 

14.23 Defendants may be required to submit all information relating to the cartel and relevant 

to the claim. This is contained in Article 5(1) of the Competition Damages Directive: 

"Member States shall ensure that in proceedings relating to an action for 

damages in the Union, upon request of a claimant who has presented a  

reasoned  justification containing  reasonably  available  facts  and  evidence  

sufficient  to support the  plausibility of its claim for damages, national  courts 

are able to order the defendant or a third party to disclose relevant evidence 

which lies in their control (...)" 

14.24 The Competition Damage Claims Directive should have been implemented no later 

than 26 November 2016, but was only finally implemented by law into articles 6:193k 

and following of the Dutch Civil Code, as well as in articles 844 DCCP and following, 

on 25 January 2017.  

14.25 The other provisions in DCCP, those relating to the access to evidence, must be 

interpreted in conformity with the Directive. The Explanatory Memorandum to the 

Implementation Act confirms that article 843a DCCP already allows for the access to 

evidence, as required by article 5 of the Cartel Damage Directive, and even has a 

broader scope of application.485 The same applies mutatis mutandis to article 22 

DCCP.  

 
483 See, for instance, HR 1 December 2000, ECLI:NL:PHR:2000:AA8719, NJ 2001, 45 and W.D.H. Asser, 

Bewijslastverdeling (Civil Proces & Praktijk nr.3), Deventer: Kluwer 2004, no. 50. 
484  The Competition Damages Directive, recital 15. 
485  Explanatory Memorandum to the Implementation Act, TK 2015-2016, 34.390, no. 3, p. 22. After all, 

Section 843a DCCP does not prevent leniency statements and settlement applications from being 
inspected. 
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14.26 The Foundation has provided sufficient evidence to prove the plausibility of its claims 

in this writ of summons. If any additional information is required, it must be introduced 

by the Defendants. 

14.27 It also follows from Dutch case law that, in the event of sufficiently substantiated 

claims, defendants may be expected to provide factual information to substantiate 

their contestation (or defence) of claims made by plaintiffs. This, in order to provide 

the other party with leads for its possible submission of evidence. As the Supreme 

Court ruled in the case of Reaal/Gemeente Deventer486, this requirement applies in 

particular in cases such as this where the defendant, unlike the plaintiff, has or must 

be deemed to have data at its disposal that may be of importance for the provision of 

evidence to substantiate the plaintiffs’ claims. In the case Reaal/Gemeente Deventer 

the Supreme Court considered:487  

"If, as in the present case, the plaintiff claims that the damage arose because 

the public road is defective, and the public body addressed (in this case: the 

Municipality), which is responsible for ensuring that the road is in good 

condition, invokes as a defense (also) that the financial means were too limited 

to take the required measures, it is up to the public body to adequately 

substantiate this defense; after all, it concerns facts and circumstances that 

are in its domain. The mere assertion by the public body that its financial 

resources were insufficient will not normally suffice. 

If the public body in question does not sufficiently substantiate its defense and 

thus offers the plaintiff insufficient leads for a more specific substantiation of 

his claim, the court will have to rule for the time being that the plaintiff has 

fulfilled his burden of proof on that point and must, in the absence of a 

sufficiently substantiated defense, assume for the time being that the claim is 

established, or even reverse the burden of proof on that point." (Emphasis 

added, lawyer) 

14.28 This test has been applied in two recent cases relating to the abuse of a dominant 

position. The Amsterdam Court of Appeal applied this test in an abuse of dominance 

case against Buma/Stemra and ruled that it was up to Buma/Stemra to provide factual 

information on its activities and conduct on the relevant markets, in order to support 

its defence:488  

"The Court of Appeal has found that, with regard to certain parts of the 

allegations of ABMD c.s., there is a situation in which factual information 

which could provide evidence for ABMD c.s. is, or can be deemed to be, 

available for Buma/Stemra but not for ABMD c.s. (...) 

The Court of Appeal believes that when required to substantiate its defence, 

Buma/Stemra can be expected to provide ABMD c.s. with factual 

 
486  HR 4 April 2014, ECLI:NL:HR:2014:831 (Reaal/Gemeente Deventer). See also HR 15 December 2006, 

ECLI:NL:HR:2006:AZ1083 (NNEK/Mourik). 
487  HR 4 April 2014, ECLI:NL:HR:2014:831 (Reaal/Gemeente Deventer), para. 3.6.2-3.6.3. 
488  Amsterdam Court of Appeal 15 September 2020, ECLI:NL:GHAMS:2020:2583 (ABMD 

c.s./Buma/Stemra), paragraphs 3.2.4-3.2.5. 
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information as mentioned under 3.2.4 above, in order to give them leads for 

their possible submission of evidence." (Emphasis added, lawyer) 

14.29 In another case relating to the abuse of a dominant position before the District Court 

of Gelderland, the court ruled that the dominant undertaking had a strengthened 

obligation to provide information about pricing and costs. The court ruled that:489 

"(...) Enexis has a strengthened obligation to provide information when 

refuting facts and circumstances alleged by [the respondent]. The 

[defendant party] has undisputedly stated that it has repeatedly asked 

Enexis for an explanation of how it has calculated the costs of the work and 

which work exactly has been carried out. Enexis, however, has always 

refused to provide an explanation other than that the work has been carried 

out as quoted. As a result of the above-mentioned obligation to state 

reasons, Enexis must provide sufficient factual data to counter the 

arguments of [the defendant] in order to make the way it acted with regard 

to its price fixing and the choices made therein verifiable. 

Enexis is therefore given the opportunity to provide the information 

necessary to assess whether the costs charged are in reasonable 

proportion to the economic value of the work.” (Emphasis added, lawyer) 

14.30 These judgements are logical because, as in the present case, all the relevant cost 

and pricing data in the defendant’s exclusive domain and control. 

14.31 The Foundation requests that the Court imposes an aggravated duty to state reasons 

on Apple in challenging the Foundation's statements regarding (at least) the relevant 

market, Apple's excessive pricing and the damages. This is appropriate given the 

Foundation's substantiated statements and the fact that further information is in the 

domain of Defendants.  

14.32 The Foundation has asked Brattle's economic experts which information it could 

possibly use in order to make a further analysis of Apple’s excessive prices and 

calculation of damages. Based on Brattle's input, the Foundation recommends that 

your Court order Apple, pursuant to Article 22 DCCP, to produce the following 

documents into the proceedings: 

Analysis of excessive prices 

(i) Financial information, on an annual basis, relating to Apple App Store revenue, 

costs and margins for the period from 2009 through 2021 of Defendants, 

broken down for the EU and the Netherlands if possible, including:   

(a) The percentage of revenue, costs and margins (both gross and 

operating margins) attributed to app distribution services that Apple 

provides to app developers and the underlying amounts for, and the 

calculation of this percentage; 

 
489  District Court Gelderland 2 December 2020, ECLI:NL:RBGEL:2020:6280 (Enexis/X), margin number 2.6-

2.7. 
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(b) The percentage of revenue, costs and margins (both gross and 

operating margins) attributed to Apple IAP services provided to app 

developers and the underlying amounts for, and the calculation of this 

percentage; 

(c) Apple's operating margins with the Apple App Store and the underlying 

amounts for, and the calculation of this percentage, which shall entail 

Apple's net revenue minus (i) cost of products sold; and (ii) operating 

expenses (selling, general and administrative), with the percentage 

calculated by dividing the nominal amount of operating margin by the 

nominal amount of nominal revenue; 

(d) Profit and loss statements of the Apple App Store; 

(e) The documents as used by economic expert @@@@@ in the U.S. 

Epic/Apple proceeding to calculate Apple's margins, including:490 

I. The calculations in Apple CEO @@@@@ files, including those 

prepared by Apple's Corporate Financial Planning and Analysis 

team.491 

II. Presentations given to Apple App Store executives with Apple App 

Store profit and loss statements.492 

III. A presentation from October 2019 to give Apple executives "an update 

on the App Store", which includes the document titled "App Store 

Business Management FY20 Overview." This presentation also 

includes the Apple App Store profit and loss statement for the 2019 

financial year (ended September 2019) and an outlook for the Apple 

App Store profit and loss statement for the 2020 financial year.493 

IV. The "Apps" profit and loss statements for the 2013, 2014 and 2015 

financial years, as requested by Apple's CFO @@@@@ and provided 

to @@@@@, at that time, Senior Vice President of Internet services 

and software.494 

 
490  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, marginal number 2, Exhibit SCCC – 0035: United States District Court Northern District 
of California September, (Apple/Epic), 10 September 2021, p. 41-42. 

491  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, marginal number 2, Exhibit SCCC – 0035: United States District Court Northern District 
of California September, (Apple/Epic), 10 September 2021, p. 41-42. 

492  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, marginal number 4, Exhibit SCCC – 0035: United States District Court Northern District 
of California September, (Apple/Epic), 10 September 2021, p. 41-42. 

493  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, marginal number 8, Exhibit SCCC – 0035: United States District Court Northern District 
of California September, (Apple/Epic), 10 September 2021, margin numbers 41-42. This document has 
number PX608.1 in the file of the Epic/Apple case. 

494  Exhibit SCCC - 0037: Written Direct Testimony of @@@@@, CPA, dated May 3, 2021, in the 

Epic/Apple case, marginal number 9, Exhibit Exhibit SCCC – 0035: United States District Court Northern 
District of California September, (Apple/Epic), 10 September 2021, margin numbers 41-42. These 
documents have numbers PX609 and PX610 in the file of the Epic/Apple case. 
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(ii) Financial information to calculate the Return on Capital Employed (ROCE) of 

the Apple App Store for the period September 1, 2009, through the present, 

including:  

(a) Earnings before interest and taxes (EBIT) related to the Apple App 

Store; 

(b) A calculation of the capital employed of the Apple App Store on an 

annual basis and broken down by the EU and the Netherlands; 

(c) The percentage of ROCE related to Apple IAP services provided to app 

developers. 

Damage calculation 

(iii) Turnover data on Apple App Store transactions and in-app purchases 

processed with Apple IAP for the period 1 September 2009 to date, where:495 

(a) Revenue data shall be divided into (i) revenue generated by app 

developers; (ii) revenue generated by Apple itself. 

(b) Revenue (from both app developers and Apple itself) should be divided 

into (i) revenue generated by in-app purchases (features or 

subscriptions) and (ii) revenue generated by app downloads. 

(c) The data should be broken down by app category.496 

(d) Data should be provided on an annual basis and broken down 

between the EU and the Netherlands. 

 

(iv) The number of app users (i.e. Apple IDs) on an annual basis for the period 1 

September 2009 to date who have (i) purchased only paid apps from the Apple 

App Store (and not in-app purchases); (ii) used Apple IAP for in-app purchases 

(and not paid apps), thus providing insight into which part of the users have 

made only app purchases (and not in-app purchases), and which part have 

made only in-app purchases (and not app purchases).  

15. EVIDENCE 

A. Offer of proof without voluntarily assuming the burden of proof 

15.1 Without voluntarily assuming any burden of proof, the Foundation offers to prove the 

correctness of its arguments by all legal means, more specifically by submitting further 

written documents and expert reports, and by hearing witnesses. More specifically, 

 
495 These transactions refer to in-app purchases (features and subscriptions) and paid downloads of apps 

distributed by app developers through the Apple App Store and to which Apple's commission has been 
applied. This data should not include purchases from Apple's own apps or in-app purchases that do not 
use Apple's IAP (e.g., Uber and Home Delivery).  

496 On its own website, Apple lists 27 categories of apps, for example games and business. See 
https://developer.apple.com/app-store/categories/ 
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the Foundation offers to provide proof of the following arguments in the following 

ways:  

(i) @@@@@, as an economic expert, can provide expert evidence on Apple's 

dominant position in the relevant markets, Apple's excessive prices, the pass-

on of prices, and the harm suffered by Consumers due to the abuse of 

dominant position;  

(ii) The Foundation also offers to submit further (expert) reports on Apple's 

dominance in the relevant markets, Apple's excessive pricing, passing-on of 

prices, and the harm suffered by Consumers due to the abuse of dominance. 

15.2 If the Court considers ordering the Foundation to provide proof, the Foundation 

requests that this be combined with an order for Apple to disclose all necessary 

information to the Foundation's experts.  

B. Proof to the contrary  

15.3 The Foundation offers to provide proof to the contrary, by all legal means, including 

witness evidence, in so far as one or more of the Defendants' assertions is or are 

(provisionally) accepted by the Court. 

16. THE DEFENDANTS’ DEFENCES  

16.1 Apple did not respond substantially to the detailed liability statement by the 

Foundation dated 14 March 2022 and did not, therefore, raise relevant defences.497 

16.2 In a response to the liability statement dated 18 March 2022 (Exhibit SCCC - 0041: 

response Apple to the liability statement Foundation dated 18 March 2022), 

Apple merely claims that she does not know the Foundation and therefore it disputes 

that the lawyers of the Foundation are authorized to take actions on behalf of the 

Foundation. Moreover, she states that the Foundation would be too late, because the 

Foundation did not request for an extension of the time period in the sense of article 

1018d (2) DCCP. Both of these procedural comments are incorrect and a transparent 

attempt to create a delay. 

16.3 The (lawyer of the) Foundation has referred Apple to the trade register number of the 

Foundation, and thus also to the articles of association of the Foundation which can 

be found via the Chamber of Commerce.498 Incidentally, whether or not Apple is 

familiar with the Foundation is irrelevant. What is relevant is that the Foundation 

stands up for the Consumers. 

16.4 Apple's further contention that the Foundation would be late with its claim also fails. 

In doing so, Apple apparently wants to argue that the Foundation's claims relate to 

events that are (sufficiently) similar to the events that are the subject of the 

proceedings that RCJ commenced against Apple. To the extent that Apple would be 

right that there is (sufficient) overlap between the WAMCA proceedings that the 

 
497  Exhibit SCCC - 0040: Liability statement Foundation dated 14 March 2022.  
498  The Foundation uses, next to the Dutch name Consumenten Competition Claims, in an international 

context the name Consumer Competition Claims. 
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Foundation is conducting, and the earlier proceedings of RCJ, the first thing that 

applies is that the waiting period had not yet expired. Thus, the Foundation filed its 

claims in a timely manner.  

16.5 RCJ submitted on 4 October 2021 a claim against the defendants Apple Distribution 

and Apple Inc. on behalf of “all private and business end users (…) of iOS-software 

applications (‘iOSApps’) (1) which have been offered to the Dutch market through sale 

platform managed by Apple (‘de App Store’) and (2) all developers who offer or have 

offered paid iOS-Apps on this (Dutch) App Store”.499 The events and factual and legal 

questions deviate on certain points from the claims of the Foundation, including the 

group which is being represented (Dutch end users, including business end users and 

moreover also developers, while the Foundation represents EU-consumers) and the 

defendants (only Apple Inc. and Apple Distribution and not the other Defendants). 

16.6 To the extent the claims of RCJ apply to the same events and factual and legal 

questions, the following applies. On the basis of article 1018d (1) Civil Procedure, 

other legal persons in principle have a time period of three months to start a collective 

claim. This time period may be extended, on the basis of article 1018d (2) Civil 

Procedure, with a maximum of three months within one month after registering the 

first claim in the register. On 1 November 2021 the Foundation app stores claims 

indicated that it wishes to initiate a claim with regards to the same events as RCJ and 

requested to extend the time period with three months. This requested has been 

granted by your court on 24 November 2021, in which your court considered that it: 

“extends the time period, as laid down in article 1018d (1) Civil Procedure, with three 

months”.500 Therefore the time period has been extended with six months after 4 

October 2021 (i.e., 4 April 2022). 

16.7 To the extent Apple wishes to state that this extension did not apply to the Foundation, 

this is incorrect. As your court correctly considers in the so called fraud diesel case, 

indicates “Article 1018d (2) Civil Procedure (…) indeed in general in that sense that it 

does not restrict itself to the legal person which has requested the extension (in this 

case the Foundation Car Claim).”501 

16.8 The Explanatory Memorandum of the WAMCA also clearly indicates that the 

extension of the time period is general and does not apply only to the applicant. The 

Explanatory Memorandum states: 

“However, if within one month after the note an interest group has come 

forward and announced that the three-month period is insufficient, it will be 

clear after six months at the latest from the note which other interest groups 

have filed a collective claim for the same event. In that case, it may be 

assumed that at least one other class action has been filed, namely that of the 

 
499  https://www.rechtspraak.nl/SiteCollectionDocuments/RBAMS-dagvaarding-collectieve-vordering-

apple.pdf, para. 1.1.   
500  Case no. / Dock no. 708095 / HA ZA 22-1 (Stichting Right to Consumer Justice/Apple c..s), para. 4.1. 
501  Case no. / Dock no. C/13/686493 / HA ZA 20-697 (Stichting Diesel Emissions Justice/Daimler c.s.), para. 

3.7. 
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interest group that requested the extension of the three-month period.” 

(Emphasis added, lawyer) 

16.9 The words “other interest groups” (plural) and “at least” and the claim of “of the interest 

group that requested the extension of the three-month period” clearly indicate that the 

legislator had the intention to also give other interest groups the possibility to initiate 

a claim in the extended time period.  

16.10 This also makes sense as limiting the extended time period to the applicant would 

serve no purpose. After all, applying the extension of the time period to other interest 

groups would not lead to delay as the time period has already been extended for the 

applicant. Moreover, the aim of articles 1018d and 1018e Civil Procedure is that the 

most suitable claimant will be designated as exclusive representative. In that context 

it would not make sense to exclude interest groups in advance.  

16.11 Second, Apple's possible argument fails because the Foundation's claims are 

(significantly) more extensive than RCJ's. For example, the Foundation asserts claims 

based on more factual events, raises more (and partly different) questions of law. 

Moreover, in this writ of summons the Foundation is representing another narrowly 

defined group: the Consumers (consisting of the Dutch Consumers and the European 

Consumers). Thus, the Foundation cannot be late because it represents the interests 

of a considerably more extensive group through this WAMCA writ of summons, and 

because in terms of these non-overlapping aspects, there are too many differences 

between the RCJ action, and the Foundation's collective action.   

16.12 As far as the Foundation is further aware of Apple’s defences, these defences have 

already been sufficiently refuted in this writ of summons in the text above.  

17. DISCUSSIONS OF ELEMENTS OF THE RELIEF SOUGHT  

A. Orders to cease unlawful conduct 

17.1 Apple has not only violated European and Dutch competition law in the past, but these 

violations are still continuing. Despite the Infringement Decision of the ACM with the 

imposed injunction under penalty payment, Apple chooses to continue its unlawful 

behavior and to take the penalty payments for granted. This must end as soon as 

possible.  

17.2 First, to this day Apple is applying terms and conditions that violate European and 

Dutch competition law and are unlawful towards consumers: 

(i) Apple, with its Apple terms and conditions, excludes any competition for app 

distribution and payment processing on iOS and also excludes this competition 

with technical tools; 

(ii) Apple charges excessive fees for app distribution and payment processing; 

(iii) Apple does not apply its terms in an objective and non-discriminate manner;  

(iv) Apple limits the freedom of app developers to set their selling prices. 
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17.3 The Foundation requests this court to order Apple to cease these violations within four 

weeks, by ordering Apple to amend its unlawful conditions as referred to above. In 

addition, Apple must also make it technically possible for app developers to develop, 

distribute and use competing app stores and payment processors on iOS, and to 

freely set their prices.  

17.4 The Foundation also requests this court to order Apple to adjust its app distribution 

and payment processing fees to a normal competitive fee of up to 5%.  

B. Penalty for non-compliance 

17.5 To ensure that Apple complies with its obligations, the Foundations requests that 

these orders be made subject to a penalty for non-compliance. Such a penalty is 

appropriate in view of the seriousness of the infringements, the conduct of Apple and 

the social and individual interests that this is stopped as soon as possible.  

17.6 Furthermore, there is a risk that Apple will take insufficient measures if the orders are 

not made subject to a penalty for non-compliance. This seems to be an issue with the 

infringement decision by the ACM, which Apple until this day refuses to adhere to, 

also after a judgment by the Rotterdam court in preliminary relief proceedings.  

17.7 The penalty should be substantive in the case of Apple. Firstly, a strong incentive is 

needed because of the enormous profits Apple is making from the unlawful acts. 

Secondly, Apple has enormous financial means at its disposal. In 2021 alone, it made 

USD 378 billion in revenue.502  

17.8 Thirdly, it is unlikely that Apple will comply with a judgment by your court without a 

substantial penalty payment. This is evidenced by the fact that Apple has so far 

refused to comply with the Infringement Decision and the judgment of Rotterdam court 

in preliminary relief proceedings, despite periodic penalty payments that have since 

accumulated to the maximum of EUR 50 million. A penalty of EUR 20 million per day 

and per infringement, up to a maximum of EUR 1 billion, is therefore appropriate.  

17.9 The Foundation will employ any penalties incurred for the protection of consumers 

against infringements of competition law and consumer law.  

C. Additional comments on the relief sought 

17.10 For the rest, the various elements of the relief sought have already been discussed in 

the body text of this writ of summons and are based on it. The Narrowly Defined Group 

is explained in Section 12 sub C, and the Foundation's request to be designated as 

the exclusive representative for Consumers in Section 12 sub I. With regard to the 

claim for damages, the Foundation refers to section 10. As to the proposed claims 

settlement, reference is made to section 11.  

18. CLAIM FOR RELIEF 

 
502  See: https://www.marketwatch.com/story/apple-reports-a-parade-of-sales-records-as-earnings-top-30-

billion-for-the-first-time-stock-gains-11643319426.  

https://www.marketwatch.com/story/apple-reports-a-parade-of-sales-records-as-earnings-top-30-billion-for-the-first-time-stock-gains-11643319426
https://www.marketwatch.com/story/apple-reports-a-parade-of-sales-records-as-earnings-top-30-billion-for-the-first-time-stock-gains-11643319426
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18.1 The Foundation requests the court to rule as follows, provisionally enforceable as far 

as possible: 

I. Appointment of exclusive representative 

(i) To designate the Foundation as exclusive representative of interests within the 

meaning of section 1018e (1) DCCP. 

II. Definition of the Narrowly Defined Group 

(i) Primarily: to determine that the Foundation is representing the interests of the 

following group of persons in this class action, which constitutes a narrowly 

defined group within the meaning of Section 1018d DCCP: 

(a) All individuals with habitual residence in the European Union who 

purchased paid applications from the Apple App Store (excluding 

applications developed by Apple), and/or made in-app purchases 

using Apple in-app purchasing in the period after September 1, 2009 

(Consumers); and 

(b) thereby provide that each person of the Consumers shall have the 

opportunity, during a period of three months after the announcement, 

within the meaning of section 1018f paragraph 3 DCCP, of the decision 

designating the Foundation as exclusive representative, to give notice 

in writing to the Registry of the Court to withdraw from the 

representation of his/her interests in this collective action ("Opt Out"). 

(ii) In the alternative: to provide that in this collective action, the Foundation 

represents the interests of the following groups of persons, which constitute 

narrowly defined groups within the meaning of Section 1018d DCCP:  

(a) All individuals with habitual residence in the Netherlands who 

purchased paid applications from the Apple App Store (excluding 

applications developed by Apple), and/or made in-app purchases 

using Apple in-app purchasing in the period after September 1, 2009 

(Dutch Consumers); and 

(b) All individuals with habitual residence in the European Union, excluding 

the Netherlands, who purchased paid applications from the Apple App 

Store (excluding applications developed by Apple), and/or made in-app 

purchases using Apple in-app purchasing in the period after 

September 1, 2009 (European Consumers); and 

(c) to determine that each person of the Dutch Consumers and the 

European Consumers has the possibility, during a period of three 

months after the announcement, within the meaning of section 1018f 

paragraph 3 DCCP, of the decision appointing the Foundation as 

exclusive representative, to give notice in writing to the Registry of the 

District Court that he/she wishes to withdraw from the representation 

of his/her interests in this collective action (Opt Out). 
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(iii) Further in the alternative: to determine that in this collective action, the 

Foundation represents the interests of the following groups of persons, which 

constitute narrowly defined groups within the meaning of Section 1018d 

DCCP:  

(a) All individuals with habitual residence in the Netherlands who 

purchased paid applications from the Apple App Store (excluding 

applications developed by Apple), and/or made in-app purchases 

using Apple in-app purchasing in the period after September 1, 2009 

(Dutch Consumers); and 

(b) Any person with a habitual residence in the European Union, excluding 

the Netherlands, who purchased paid applications from the Apple App 

Store (excluding applications developed by Apple), and/or made in-app 

purchases using Apple in-app purchasing in the period after 

September 1, 2009 (European Consumers); and 

(c) to determine that during a period of three months after the 

announcement, within the meaning of section 1018f (3) DCCP, of the 

decision designating the Foundation as the exclusive representative, 

any Dutch Consumer shall have the opportunity to give notice in writing 

to the Registry of the Court that he/she wishes to withdraw from the 

representation of his/her interests in this collective action (Opt Out); 

and 

(d) to determine that during a period of six months after the 

announcement, within the meaning of section 1018f (3) DCCP, of the 

decision designating the Foundation as exclusive representative, any 

European Consumer shall have the opportunity to give notice in writing 

to the Registry of the Court to agree to the representation of his/her 

interests in this collective action ("Opt In"). 

(iv) As a final alternative: to provide that the Foundation shall represent in this 

class action the interests of the persons affiliated with it through a Participant 

Agreement ("Registered Participants"). 

III. Declaratory decision 

(i) Primarily: to rule that  

(a) Defendants, for the reasons stated in the body of this writ of summons, 

acts in breach of Articles 101 TFEU and 102 TFEU and their national 

equivalents, and  

(b) That Defendants, consequently, are jointly and severally liable to each 

person who is a member of the Consumers and must on that account 

compensate the damage suffered and to be suffered by that person, 

including statutory interest; 

(ii) In the alternative: declare that  
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(a) Defendants, for the reasons stated in the body of this summons, acts 

in breach of Articles 101 TFEU and 102 TFEU and Articles 6 Mw and 

24 Mw towards Dutch Consumers, 

 

(b) that as a result Defendants are jointly and severally liable towards 

every person who is a member of the Dutch Consumers and must on 

that account compensate the damage suffered and to be suffered by 

that person, including statutory interest; 

 

(c) Defendants, for the reasons stated in the body of this summons, is 

acting towards the Registered Participants in breach of Articles 101 

TFEU and 102 TFEU and the national equivalents thereof; and  

 

(d) that as a result Defendants are jointly and severally liable to each 

person who is a member of the Registered Participants and on that 

account must compensate the damage suffered and to be suffered by 

that person, including statutory interest; 

 

(iii) Order Apple to cease its unlawful conduct as described in the body of this writ 

of summons within four weeks of the date of judgment, to the effect that, at a 

minimum: 

(a) Apple adjusts Apple's app distribution terms in the EU to allow app 

developers to develop and distribute app stores on iOS, including 

through the Apple App Store;  

(b) Apple technically enables app developers to develop and distribute 

app stores on iOS, including through the Apple App Store, requiring 

Apple to apply objective, transparent, non-discriminatory and 

reasonable conditions for permitting new app stores on iOS; 

(c) Apple is amending Apple's terms and conditions for app distribution in 

the EU to not require app developers to use Apple IAP and to also offer 

or refer to other payment processing methods on iOS; 

(d) Apple technically allows app developers to offer alternative modes of 

payment processing within their own apps and refer to them in apps 

distributed through iOS, including through the Apple App Store, where 

(i) there are no additional technical requirements compared to payment 

through Apple IAP; and (ii) it is not necessary for users to download a 

new app from the app developer for a form of payment other than Apple 

IAP; 

(e) Apple is amending Apple's terms and conditions for app distribution in 

the EU so that app developers are not bound by Apple's price tiers for 

the selling price in the Apple App Store of their apps and are free to set 

their selling price; 
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(f) Apple is technically making it possible for app developers to freely set 

the selling price of their apps when distributing apps on iOS, including 

the Apple App Store, and without being bound by Apple's price tiers; 

(g) Apple applies the Apple terms objectively and non-discriminatorily;  

(h) Apple adjusts its commission for app distribution on iOS, including app 

distribution through the Apple App Store, to no more than 5%, or at 

least an amount to be determined by your court in good faith; and 

(i) Apple adjusts its commission for payment processing on iOS, including 

Apple IAP, to no more than 5%, or at least an amount to be determined 

by your court in the proper administration of justice.  

the orders under (iv) sub (a) to (i) on charge of a penalty of EUR 20 million per 

violated order and per day that the violation continues up to a maximum of 

EUR 1 billion. 

IV. Order to pay damages 

(i) Primarily: to order each of the Defendants jointly and severally to pay the 

damages of all Consumers, which damages may or may not be determined by 

your Court in in the proper administration of justice on the basis of articles 6:97 

and/or 6:104 DCC, to be increased by statutory interest from the date of the 

judgment to be rendered until the day of full payment; 

(ii) In the alternative: to order each of the Defendants jointly and severally to pay 

for the damage of all Consumers, which damage will be assessed and settled 

as prescribed by law, plus statutory interest from the date of the judgment to 

be rendered until the date of full payment 

V. Order for claim settlement 

(i) Order that the Defendants shall pay jointly and severally, within six weeks of 

the judgment to be rendered in this matter: 

(a) To the Foundation all sums due to the Foundation and the Consumers 

by virtue of this claim for relief, by transfer of such sum to a third-party 

account to be indicated by the Foundation of a law firm or notary firm 

in good standing in the Netherlands, and further to provide that the 

amount to be paid shall be EUR 5,000,000.000 (five billion euros) will 

be, with the joint and several obligation for Defendants to make further 

payments, if during the claim settlement the Consumers are found to 

have a higher total claim for damages (due to a higher number of 

Consumers, a higher amount of expenditure on apps and in-app 

purchases and future damages) and the provision that any portion of 

the amount paid by Defendants that remains after 30 months from the 

date of payment, or such period as your Court may determine, shall be 

allowed to be distributed by the Foundation to one or more non-profit 

organizations to be designated by the Foundation that are active in the 

field of consumer protection. 
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(b) to pay the Foundation the sum of EUR 10,500.000 (ten million five 

hundred thousand Euros), or at least an amount to be determined by 

your court in the proper administration of justice, which will serve to 

enable the Foundation to pay the costs of settling the damages, with 

the joint and several obligation for the Defendants to make further 

payments, if during the settlement of the damages it appears that the 

costs are higher than previously estimated, and thereby provide that if 

any part of the amount remains after the distribution of damages has 

been completed and all related costs have been paid, the Foundation 

will ensure that within 90 (ninety) days the remainder will be refunded 

to an account to be specified by the Defendants. 

In the alternative: to provide that the Foundation may deduct the costs of the 

distribution of the collective compensation from the compensation to be paid 

to the Consumers. 

(iii) To provide that the Foundation shall hire and instruct a professional claims 

handler of good repute to distribute the damages to the Consumers, all under 

the supervision of the Foundation; 

(iv) To provide that Consumers who wish to be considered for payment must agree 

to a binding opinion procedure, whereby the court will appoint a binding 

advisor at the request of the Foundation; 

(v) To order the Defendants to fully cooperate in the conduct of the collective claim 

settlement, which cooperation shall include, among other things, that the 

Defendants shall alert all Consumers to the collective claim settlement through 

the Apple App Store, and direct the Consumers to an address or website to be 

determined by the claim settlement agent, and the Defendants shall provide 

the Foundation with contact information for the Consumers and any other 

information requested by the Foundation; 

(vi) In the alternative: to design the collective settlement of damages in such a way 

as Your Court deems advisable based on proposals for a collective settlement 

of damages to be submitted by the Foundation and Defendants pursuant to 

Section 1018i DCCP. 

VI. Litigation costs order and out-of-court costs 

(i) Order each of the Defendants jointly and severally to pay compensation to the 

Foundation within four weeks of the judgment to be rendered in this matter: 

(a) The full, actual costs of the proceedings, extrajudicial costs and further 

costs incurred by the Foundation, pursuant to Section 1018l (2) DCCP, 

and/or 237 DCCP and/or 6:96 DCC, all to be increased by the statutory 

interest from the date of the judgment to be rendered until the date of 

full payment; 

(b) The full (extrajudicial) costs incurred by the Foundation and the costs 

still to be incurred in connection with the settlement of the claim, 
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pursuant to Section 6:96 DCC, to be increased by the statutory interest 

from the date of the judgment until the date of full payment,  

(c) The full agreed compensation to be paid by the Foundation to the 

Funder, pursuant to Section 6:96 DCC and/or Section 1018l (2) DCCP, 

as further estimated based on information to be submitted by the 

Foundation; 
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Apple Developer Program License Agreement dated 13 
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Schedule 2 and 3 of the Apple Developer Program License 

Agreement dated 25 February 2022 509 
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dated 24 January 2022 514 
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European Commission press release, Antitrust: Commission 

sends Statement of Objections to Apple on App Store rules for 

music streaming providers dated 30 April 2021 515  
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on App Store rules for music streaming providers’ dated 30 April 

2021517 
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CMA Press release, “CMA investigates Apple over suspected 

anti-competitive behaviour” dated 4 March 2021 518 
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marketplaces’ dated March 2021 519 
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JFTC notice on the closing of the investigation on the suspected 
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2021 521 
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https://cand.uscourts.gov/wp-content/uploads/cases-of-interest/epic-games-v-apple/Epic-v.-Apple-20-cv-05640-YGR-Dkt-812-Order.pdf
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Written direct testimony of @@@@@, CPA (Epic v. Apple) dated 
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Screenshot of App Store Connect in de App Store, last viewed 15 

February 2022 
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Foundation’s press release, dated 29 March 2022 
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Apple dated 14 March 2022 

 

Exhibit SCCC - 0041: 
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ANNEX B: Definitions 

 

ACCC Australian Competition & Consumer Commission 

 

ACM Netherlands Authority for Consumers and the Market 

 

Anti-steering The prohibition of hyperlinks (or references in any manner) 

to websites with alternative purchase methods 

 

Apple The defendants Apple Inc., Apple Distribution International 

Limited, Apple Operations International Limited, Apple 

Holding B.V., Apple Benelux B.V. and Apple Retail 

Netherlands B.V. (also knows as ‘Defendants’) 

 

Apple App Store The Apple App Store 

 

Apple Benelux The legal entity, Apple Benelux B.V. 

 

Apple Distribution The legal entity, Apple Distribution International Ltd. 

 

Apple Holding The legal entity, Apple Holding B.V. 

 

Apple IAP Apple's payment processing system for App and in-App 

Payments 

 

Apple Operations The legal entity, Apple Operations International Ltd. 

 

Apple Retail Netherlands The legal entity, Apple Retail Netherlands B.V. 

 

Apple terms The agreements, terms and guidelines which Apple 

imposes on app developers 

 

Apps Applications 

 

Block Exemption 

Regulation 

Commission Regulation (EU) No 330/2010 of 20 April 

2010, on the application of Article 101(3) TFEU to 

categories of vertical agreements and concerted practices, 

23 April 2010, OJ L 102 

 

Brattle The economic experts of Brattle Group that the Foundation 

engaged 

 

CAT Competition Appeal Tribunal (United Kingdom) 

 

Claims Code The Claims Code 2019 
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CMA Competition and Markets Authority (United Kingdom) 

 

Commission European Commission 

 

Competition Law Claims 

Directive 

Directive (EU) No 2014/104/EU of the European 

Parliament and of the Council of 26 November 2014, OJ L 

349, pp. 1-19 

 

Consumers Persons residing in the EU who (ii), since 1 September 

2009 (iii) while residing in the EU (iv), have purchased 

apps in the Apple App Store, and/or have made in-app 

purchases utilizing Apple IAP, all this to the exclusion of 

apps created by Apple itself 

 

DCC Dutch Civil Code 

 

DCCP Dutch Code of Civil Procedure 

 

Defendants Defendants one to six 

 

Developer Agreement Apple Developer Agreement dated December 13, 2021 

 

Dutch Consumers Consumers who (i) after 1 September 2009 (ii) purchased 

applications from the Apple App Store and/or made 

purchases with Apple IAP (excluding Apple applications) 

(iii) are resident in the Netherlands 

 

First date of Appearance July 6, 2022 

 

Epic Epic Games 

 

EU The European Union 

 

EU Service of Documents 

Regulation 

Regulation (EC) No 1393/2007 of the European Parliament 

and of the Council of 13 November 2007, on the service of 

judicial and extrajudicial documents in civil or commercial 

matters in the Member States 

 

European Consumers Consumers who (i) after 1 September 2009 (ii) purchased 

applications from the Apple App Store and/or made 

purchases with Apple IAP (excluding Apple applications) 

(iii) are resident in the EU, excluding the Netherlands 

 

Foundation The Stichting Consumenten Competition Claims 
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Funder Hereford Litigation Finance 4 Limited 

 

Funders Return The percentage to which the Funder is entitled 

 

Funding Agreement The agreement between the Foundation and the Funder 

 

Gommers Ariënne Gommers - board member of the Foundation 

 

Guidelines on Vertical 

Restraints 

Commission Guidelines on Vertical Restraints, May 19, 

2010, 2010/C 130/01 

 

Heikens Bert Heikens - the chairman of the board of the Foundation 

 

Monti Professor Giorgio Monti - the chairman of the Supervisory 

Board of the Foundation 

 

Implementation Act Act 25 of January 2017, amending Book 6 of the Dutch 

Civil Code and the Dutch Code of Civil Procedure, in 

connection with the transposition of Directive 2014/104/EU 

of the European Parliament and of the Council of 26 

November 2014 on certain rules for damages claims under 

national law for infringements of the provisions of 

competition law of the Member States and of the European 

Union 

 

In-app purchases Purchases within an App or Apps 

 

Infringement Decision Decision made by the ACM, dated August 24, 2021 in 

which it orders a penalty payment on Apple for the abuse 

of its dominant position 

 

Relevant Period The period during which Apple engaged in unlawful 

conduct, since at least 1 September 2009, and continues 

to this day 

 

iOS Apple's own operating system for the iPhone (and initially 

the iPad as well) 

 

Jobs Former Apple CEO, Steve Jobs 

 

Koppers Karin Koppers - the financial expert on the board of the 

Foundation 
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License Agreement Apple Developer Program License Agreement dated 

December 13, 2021 

 

Mw Competition Law (Dutch National competition law) 

 

Notice The Commission's Notice on the Determination of the 

Relevant Market for the Purpose of Common Competition 

Law, December 9, 1997, (97/C 372/03) 

 

Opt In The possibility for the European Consumers to give notice 

in writing to the clerk of the court during a period of six 

months after the announcement, within the meaning of 

section 1018f paragraph 3 DCCP of the judgement 

designating the Foundation as exclusive representative 

that he/she agrees to the representation of his/her 

interests in this collective action 

 

Opt Out The possibility for Consumers to give notice in writing to 

the clerk of the court during a period of three months after 

the announcement, within the meaning of section 1018f 

paragraph 3 DCCP of the judgment designating the 

Foundation as exclusive representative of interests to 

withdraw from the representation of his/her interests in this 

collective action 

 

Participant Agreement The agreement that Notified Participants receive after they 

register through the Foundation's website 

 

Parties Plaintiff and Defendants 

 

P2B Regulation Regulation (EU) No 2019/1150 of the European Parliament 

and of the Council of 20 June 2019 on promoting fairness 

and transparency for business users of online intermediary 

services, OJ L 186, pp. 57-79 

 

RCJ Stichting Right to Consumer Justice 

 

Recast Brussels I 

Regulation 

Regulation (EU) No 1215/2012 of the European Parliament 

and of the Council of 12 December 2012 on jurisdiction 

and the recognition and enforcement of judgments in civil 

and commercial matters 

 

Registered Participants The persons who have joined the Foundation for the case 
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Review Guidelines Apple App Store Review Guidelines dated October 22, 

2021 

 

ROCE Return on Capital Employed 

 

Rome II Regulation (EC) No 864/2007 on the law applicable to non-

contractual obligations 

 

Savornin Lohman Hans de Savornin Lohman is a member of the Supervisory 

Board of the Foundation 

 

Schedules Schedules 2 and 3 to Apples Developer Program License 

Agreement, dated February 25, 2022 

 

TFEU Treaty on the Functioning of the European Union 

 

Toxopeus Inge-Lisa Toxopeus - the financial expert in the 

Supervisory Board of the Foundation 

 

WAMCA Settlement of Mass Damage in Collective Action Act 

 

  

  


